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1 JUNE 12, 2012 8:36 A.M.

2 PROCEEDINGS

3 THE COURT: All right. Back on the record

4 that the matter of Conti versus The Watchtower Bible and

5 Tract Society New York, Inc. et al. The jury has --

6 first of all, Mr. Huey is your foreperson.

7 He has requested the court as follows:

8 "On May 29th, Elders Michael Clarke

9 and Gary Abrahamson were directly examined by

10 the Plaintiff's attorney. The congregation

11 sent a letter, Plaintiff's Number 9 letter,

12 from North -- and then Congregation Body of

13 Elders -- The Watchtower Body of Elders for

14 direction and guidance.

15 What were the documented and/or

16 undocumented responses and instructions from

17 the Watchtower Body of Elders to the North

18 Congregation?"

19 I haven't had a chance to research this. I

20 recall the letter in December of 1993. Was there not a

21 response letter that's in evidence?

22 MR. SIMONS: The response letter is not in

23 evidence because after the redactions there is really

24 nothing left of it.

25 MR. SCHNACK: I think the answer is "no, it
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1 is not in evidence."

2 MR. SIMONS: So, no, it is not in evidence

3 then.

4 THE COURT: Okay. So -- I have got my

5 shoulders squared up. Nice work, Mr. Simons. So let's

6 go back.

7 And I will go to the Plaintiff first. What

8 would be your suggestion as to how to respond to that

9 request?

10 MR. SIMONS: Your Honor, there is testimony

11 from Mr. Abrahamson at page 90, of the transcript, line

12 25, to page 91, line 18.

13 THE COURT: You're a little quick, Mr.

14 Simons, this morning. So page 90.

15 MR. SIMONS: Ninety, line 25, to 91, line 18.

16 And there is testimony from Mr. Clarke on the subject at

17 page 183 of the transcript, line 24 through -- page 184

18 line 5; 183, line 24 to 184, line 5; and also from page

19 190 from lines 4 through 8.

20 THE COURT: Defense counsel, any thoughts?

21 MR. SCHNACK: There is no letter. There is

22 no exhibit. We haven't seen the testimony.

23 THE COURT: Well, you got me centered. I was

24 just going by memory, non-admissibility as to letter of

25 December of 1993 is my recollection.
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1 The way I would answer it is to say that -- I

2 would refer them that there is testimony regarding the

3 same without necessarily directing onto whom. That may

4 be the subject of read back if they were to request it.

5 Now, is there any objection if I answer it

6 that way?

7 And I will give the defense a little time to

8 take a look at that testimony that they asked for

9 because -- you know, I have already given instruction

10 how to ask for a read back, if they have a witness in

11 mind or a specific topic or whatnot.

12 But, if you would like, we can -- certainly

13 Mr. Simons could help direct you to the quotes he gave

14 you.

15 MR. SCHNACK: If we could see it, that would

16 be great.

17 MR. SIMONS: Yes. Sure. I have got it right

18 here.

19 THE COURT: But the way I would answer it is

20 to say, there has been testimony about the body of

21 elders' reply which may be requested on read back.

22 MR. SCHNACK: I would like to see whether

23 there was testimony first, so...

24 THE COURT: Fair enough. So let's take a

25 moment.
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1 (Off the record)

2 THE COURT: Back on the record. I would

3 reply as to documented responses, that there are no

4 documented responses in evidence. Do we agree on that?

5 MR. SIMONS: Yes.

6 MR. SCHNACK: Yes.

7 THE COURT: All right. Now, there's the

8 second prong as to whether there is undocumented

9 responses and instructions; i.e., testimony as to how I

10 will interpret that.

11 So I have not seen the referenced testimony

12 from Mr. Simons to defense counsel.

13 MR. SCHNACK: Your Honor, Mr. Simons

14 referenced testimony to Mr. Abrahamson on page 90, line

15 25, to page 91, line 18.

16 That is not responsive.

17 But the testimony he referenced from Mr.

18 Clarke at page 183, line 24 to page 184, line 5; and on

19 page 190 lines 4 to 8 is responsive.

20 THE COURT: Mr. Simons. Do you agree or

21 disagree as to --

22 MR. SIMONS: Well, agree with the part where

23 they agreed with me. I disagree on the Abrahamson

24 testimony, because he says -- the question is:

25 "Why were you reporting this to Watchtower
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1 New York?"

2 And the answer was:

3 "To get direction."

4 And then:

5 "In all of your work as an elder that

6 involves anything in this type of matter, you

7 would get your direction and instruction from

8 New York. Correct?

9 And the answer was:

10 "In a lot of these cases that legal

11 matters are involved, we are always encouraged

12 to call the legal department because how could

13 we know all the laws?

14 And the testimony continues:

15 "You said you were encouraged to call

16 New York. Were you required?"

17 And he said:

18 "You might put it that way."

19 THE COURT: You were what?

20 MR. SIMONS: Required. He said "encouraged."

21 And I said:

22 "You actually were required to call

23 New York?"

24 And he said:

25 "You might put it that way."



9

1 I said:

2 "I didn't put it that way. Do you

3 agree?"

4 And he said:

5 "I agree that you put it that way."

6 And I said:

7 "Do you agree that you were required

8 to call New York?"

9 And he said: "Yes."

10 MR. SCHNACK: So the difference, I think, is

11 this conversation is about calling New York. And the

12 question comes from the jury about a document.

13 THE COURT: Well, it's not. It says

14 undocumented also.

15 MR. SCHNACK: But an undocumented response,

16 It says, not that the call was made.

17 THE COURT: I think we are splitting hairs a

18 little bit on that. Give me a second and I will tell

19 you how I'm going to respond to this.

20 And, again, I'm not looking at the written

21 terms, that was testimony from Messrs. Clarke and

22 Abrahamson?

23 MR. SIMONS: Yes. Actually, Clarke is the

24 one we agreed on. Abrahamson is the one --

25 THE COURT: There are no documented responses
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1 in evidence as to undocumented responses.

2 Messrs. Clarke and Abrahamson testified about saying,

3 and you can request read back as related and the

4 instructions given which say person, content and

5 whatnot.

6 MR. SCHNACK: Your Honor, perhaps the way to

7 short-circuit, just so we don't have to come back in an

8 hour and have that read back. They're so short. Why

9 not read the responses -- have the court reporter read

10 the responses to the jury?

11 THE COURT: That's fine with this judge.

12 Now, that goes to process as to how we do read back.

13 And do you have any druthers?

14 What I generally do, in a request like this,

15 as long as we agreed as to what you read to the jury

16 directly, if you agree as to what she will read.

17 MR. SIMONS: I find it easier for the court

18 to take the court reporter to the jury rather than take

19 the jury to the court reporter.

20 THE COURT: I can't have that every which

21 way. And if it is really sophisticated stuff and

22 content is really at issue, I will do that. But on a

23 request like this where we have been provided very

24 specific read back, I have no objection.

25 Any objection to madame reporter reading the
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1 responses referenced? I wanted to make the record right

2 now as to reference so it is clean, because I know that

3 there is translation in page and lines.

4 MR. SCHNACK: That was going to be my point

5 that. It really needs to be specific.

6 THE COURT: We're going to do that right now,

7 because of the translational stuff. So I would reply

8 otherwise now as follows:

9 "There are no documented responses in

10 evidence. Madame reporter will read back the

11 germane responses of Messrs. Clarke and

12 Abrahamson."

13 All right. Now, part of the burden is now on

14 you for a moment, madame court reporter, to be specific

15 as to the -- what you are going to read as to

16 Messrs. Abrahamson and Clarke.

17 (Brief break)

18 THE COURT: Back on the record for a minute.

19 I'm looking at the hard copy that was provided to each

20 and all of us.

21 As to the Clarke testimony it starts with:

22 "A. We felt the important thing was

23 that he was an admitted child abuser. He

24 touched his stepdaughter in a sexual way."

25 Q. And you communicated that?"
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1 A. In a letter, yes."

2 I think the context is okay. Of course I

3 can't say what is ahead of that.

4 MR. SCHNACK: That's fine. And that would be

5 on this hard copy, page 190, line 1.

6 THE COURT: That's up on the top left.

7 MR. SIMONS: Yeah, lines 1 through 8. Line

8 9, then becomes a different subject matter.

9 MS. KRAETSCH: Your Honor, this is page 189.

10 THE COURT: All right. So let's keep talking

11 for a minute. I have another page here.

12 MR. SIMONS: I have taken out the pages

13 reduced it to five pages with the testimony highlighted.

14 Maybe that will help us. It is highlighted for our

15 reference.

16 THE COURT: Why don't you show it to defense

17 counsel, because we are making progress, belatedly.

18 (Brief Break)

19 THE COURT: All right. Back on the record.

20 We have taken a bit of time to assess testimony of

21 Messrs. Clarke and Abrahamson in response to the jury

22 foreperson's question. As to Clarke's testimony, it is

23 my understanding it is agreed that Madame Reporter may

24 read Mr. Clarke's testimony to the jury as follows:

25 "Q. And because of that, you took
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1 certain actions afterwards?

2 A. Yes. We advised our branch

3 office and told them our position was to

4 remove him as a ministerial servant and

5 immediately responded. They confirmed our

6 assessment and it was announced that he was no

7 longer a ministerial servant."

8 That's the first aspect of the Clarke

9 testimony.

10 Second prong of the Clarke testimony:

11 "Q. The fact that he minimized it or

12 lied about the nature and extent of it, was

13 that important for you to communicate to

14 Watchtower?

15 A. We felt the important thing was

16 that he was an admitted child abuser. He

17 touched his stepdaughter in a sexual way.

18 Q. And you communicated that?

19 A. In a letter? Yes.

20 Q. And The Watchtower did respond

21 to the letter and he was removed as

22 ministerial servant?

23 A. Correct. And we announced

24 that."

25 That is my understanding that that's the
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1 agreed upon Clarke testimony; is that correct?

2 MR. SIMONS: That's correct.

3 THE COURT: And, Madame Reporter -- and,

4 actually, counsel have organized, in order, the pages

5 and the testimony. It is yellow highlighted testimony

6 starting "As presented to you."

7 Going on to the Abrahamson testimony.

8 "Q. Why were you reporting this to

9 Watchtower New York?

10 A. To get direction.

11 Q. And in all of your work as an

12 elder that involves anything in this type of

13 matter, you would get your direction and

14 instruction from New York?

15 A. Correct. In a lot of these

16 cases that legal matters are involved, we are

17 always encouraged to call the Legal Department

18 because how could we know all the laws. And

19 the laws change from state to state. But our

20 Legal Department could help us through this.

21 Q. And you used the word

22 "encouraged," but, actually, you are required

23 to call New York.

24 A. You might put it that way.

25 Q. I did put it that way. Do you
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1 agree?

2 A. I agree you put it that way.

3 Q. Do you agree that you were

4 required to call New York?

5 A. Yes."

6 THE COURT: And that is the Abrahamson

7 testimony. Correct?

8 MR. McCABE: Yes. You could put it that way.

9 THE COURT: All right. We have worked

10 through that.

11 So what I'm going to ask you to do, Madame

12 Reporter, is, I'm going to hand you these so you can see

13 them, but you can probably just read it from your

14 machine, whatever you want to do. But we have them

15 lined up person-to-person highlighted testimony.

16 Certainly, anything that has an "X through it is

17 redacted material.

18 MR. SCHNACK: I have no objection to her

19 reading it from the page, your Honor, just to be safe.

20 MR. SIMONS: And I agree.

21 THE COURT: I have no objection either. We

22 can agree that we agree on that.

23 MR. SCHNACK: You could put it that way.

24 THE COURT: All right. We are off the

25 record.
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1 (Off the record from 9:17 to 2:56)

2 MR. McCABE: Back on the record. All counsel

3 are here. The jury requested Reference Table A of 3904

4 Casey, (B), and we agree that it should be included, I

5 believe. Correct?

6 MR. SIMONS: We do.

7 MR. McCABE: Yes. It is hard to read, your

8 Honor. I wonder if we should copy it off the book.

9 MR. SIMONS: At the risk of being technically

10 dinosauric, I agree.

11 THE COURT: Okay. Hill, here it is.

12 MR. SCHNACK: Your Honor, the reporter did

13 not read the entire record.

14 THE COURT: Apparently Madame Reporter did

15 send me an email, but I was writing decisions so I

16 wasn't looking for it.

17 MR. SCHNACK: My understanding is she sent us

18 the entire testimony, but the jury asked her to stop at

19 a certain point. And I understand you did stop at that

20 point; is that correct?

21 THE COURT: Define what point we started and

22 what point we stopped.

23 MR. SCHNACK: Are we on the record? This is

24 one of the problems with not having it read back in the

25 courtroom is that the court reporter makes decisions
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1 based on what the jury wants, not what your Honor wanted

2 to decide.

3 THE COURT: We reacted to "We want to hear

4 Dr. Ponton's testimony." It wasn't limited in terms of

5 substance or terms. So were I to get that request

6 again, I might bring the foreperson out just to see if

7 there was any more specific, but we marked what we read

8 to the jury for record purposes.

9 (Proceedings adjourned at 3:30 p.m.)
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