Law Soci ety of Upper Canada Ontario Discipline Commttee

IN THE MATTER OF the Law Society Act, AND IN THE MATTER OF Frank
Radl ey Mott-Trille of the City of Branpton, a Barrister and
Solicitor

G MacKenzie, Chair; P. Copeland and H Sealy

Heard: June 15, 1995, February 2 and 24, May 3, 10 and 11, June
3, 7 and 10 and Decenber 13, 1996 Decision of the Commttee:
January 22, 1997 Deci sion of Convocation: COctober 21, 1997

Sunmmary:

Mott-Trille, Frank Radly Branpton, Ontario Age 65, Called to the
Bar in 1954

Particul ars of Conpl ai nt

Prof essi onal M sconduct

M sapplied approxi mately $35,000 froma client;

M sappl i ed approxi mately $89, 131. 13 fromthe estate of a client;
M sappl i ed approxi mately $65,000 fromthe estate of a client;

M sappropri ated approxi mately $45,000 fromthe estate of a client
by using funds to prepay fees on an unrel ated matter;

M sappl i ed approximately $675,000 in trust funds belonging to a
client;

Transferred $224, 745,41 fromhis trust account to his general
account for fees and di sbursenents prior to delivery of a fee
billing;

M sappl i ed approxi mately $30,000 in trust funds held for two
beneficiaries.

Convocation's Disposition (10/21/97)
Perm ssion to resign, otherw se di sbarnent.*

* Note: The Menber did not file his resignation within seven days
and therefore was disbarred on QOctober 29, 1997.
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REPORT of the Discipline Conmmttee

On July 29, 1993, Conplaint D189/93 was issued agai nst Frank
Radl ey Mott-Trille alleging that he was guilty of professional
m sconduct .

On Septenber 20, 1993 Conpl aint D246/ 93 was i ssued. On June 3,
1994 Conpl ai nt D180/ 94 was i ssued.

The matter was heard in public on June 15, 1995, February 2,
February 24, May 3, May 10, May 11, June 3, June 7 and June 10,
1996 before a Discipline Hearing Panel (the "Panel") conposed of
Gavi n MacKenzie (Chair), Paul Copel and, and Hope Sealy. M. Mott-
Trille (the "Solicitor") was in attendance throughout the hearing
and was represented by his counsel, Charles C Mark, QC
Christina Budweth and G enn Stuart appeared on behalf of the Law
Soci ety.

DECI SI ON

The follow ng particulars of professional m sconduct were found
to have been established:

Conpl ai nt D189/ 93

(a) On or about May 21, 1992, the Solicitor m sapplied $35, 000
nmore or less fromhis client Ruth Ransbottom

(b) On or about June 11, 1992, the Solicitor m sapplied
$89, 131. 13 nore or less fromthe estate of Phyllis Wnters;

(c) I'n or about August 1991, the Solicitor m sapplied $65, 000
nore or less fromthe estate of Florence Antoniuk; and

(d) I'n or about Septenber 1991, the Solicitor m sappropriated
$45, 000 fromthe estate of Margaret Finlay by using these funds
to pre-pay his fees on an unrelated nmatter.

Conpl ai nt D246/ 93

(a) During the period Decenber 18, 1991 to January 19, 1992, the
Solicitor msapplied $675,000 nore or less fromhis trust account
of funds belonging to his client, Jeannette Steed; and

(b) I'n the period Novenber 4, 1991 to Decenber 30, 1991, the
Solicitor transferred $224,745.41 fromhis trust account to his
general account representing fees and di sbursenents prior to the
delivery of a fee billing as required by section 14(8)(c) of
Regul ati on 708 under the Law Soci ety Act.

Conpl ai nt D180/ 94
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(a) On or about Decenber 9, 1988, the Solicitor msapplied
$30, 000.00 nore or less, of funds to be held in trust for the
benefit of Vera and M chael G anmarco.

REASONS
1. Background

The Panel admtted into evidence two | engthy agreed statenents of
fact and many docunents. It also heard the viva voce evidence of
approximately twenty witnesses including the Solicitor. In
addition to hearing oral argunment, the Panel considered witten
subm ssions that were delivered on certain issues both at the
time of and after the conpletion of oral argunent.

The Solicitor is 65 years of age. He was called to the bar in
Geat Britain (Gay's Inn) in 1953, and was called to the bar in
Ontario in 1954. He was a Rhodes Schol ar before he undertook a
career in | aw.

The Solicitor's practice has included both "solicitors' work" and
litigation. He has practised nost recently in Branpton, in
association with his daughter, Sarah Mtt-Trille.

The Solicitor admtted particular (a) of Conplaint D180/94

(m sappl yi ng $30, 000 nore or less of funds to be held in trust on
behal f of Vera and M chael G ammarco), and in argunment M. Mark
conceded that the Solicitor breached section 14(8)(c) of
Regul ati on 708 under the Law Society Act as alleged in particular
(b) of Conplaint D246/93 (transferring $224,745.41 fromhis trust
account to his general account representing fees and

di sbursenents prior to the delivery of a fee billing). Each of
the other allegations in the Conplaints as set forth above was
cont est ed.

In the reasons that follow the Panel has sunmari zed the evidence
relating to each particular in the Conplaints, although it has
considered the particulars in an order that is slightly different
fromthe order in which they are set out in the Conplaints.

Particular 2(a) of Conplaint D246/93 - Al eged M sapplication of
$675, 000 bel onging to Jeanette Steed.

The Law Society alleges in particular 2(a) of Conplaint D246/ 93
t hat :

During the period Decenber 18, 1991 to January 19, 1992, [the
Solicitor] msapplied $675,000 nore or less fromhis trust
account of funds belonging to his client, Jeanette Steed.

(a) Agreed Statenent of Facts

The evi dence that the Panel received in relation to this
Particul ar included the follow ng paragraphs fromthe agreed
statenent of facts that was marked Exhibit 4 at the hearing:
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105. The Solicitor was retained by Jeanette Steed in April, 1989,
concerning a matrinonial matter. Ms. Steed is 70 years of age.
Ms. Steed and her husband had been married in 1950. There were
three children of the marriage and Ms. Steed never worked

out side the home after her marri age.

106. At the time of her retainer of the Solicitor, Ms. Steed had
l[imted know edge of financial matters. She received a
housekeepi ng al |l owance from her husband and was not responsible
for the investnment of any of her own funds except a $60, 000
bequest from her nother in 1983 which was invested in Canada

Savi ngs Bonds. [The parties agreed at the hearing that Ms. Steed
in fact received the $60, 000 bequest from her father, who died
approximately three nonths after her nother: Exhibit 8, paragraph
14.]

107. Ms. Steed knew the Solicitor as a fell ow menber of the
Jehovah's Wtness faith. Al though he belonged to a different
congregation, Ms. Steed and the Solicitor had net at Wtness
conventions. She had known himto be an elder in the church. He
had attended to a divorce and narital settlenent on behalf of one
of her daughters.

108. At the time of Ms. Steed's separation from her husband she
was aware that as a result of an estate freeze, a trust had been
created during the course of their marriage of which the
beneficiaries were the Steed' s three daughters and she was
conpletely cut out. She was not aware then, nor is she to this
date, fully aware of the placenent of the various funds of the
Trust. She was however, aware that he had substantial business
assets and real estate hol dings and provided sufficient
particulars thereof for the purposes of her litigation.

109. During the course of Ms. Steed' s solicitor and client
relationship with the Solicitor, she devel oped trust and
confidence in himboth as her solicitor and a fell ow nenber of
the Jehovah's Wtness faith. Ms. Steed socialized with the
Solicitor to alimted extent, once spending the afternoon at his
country honme wth one of her daughters and grandchildren. The
Solicitor was invited to the second marriage of one of her
daught er s.

110. The principal issue between the Steeds resulting fromtheir
separation was Ms. Steed's entitlenent to any funds in the Steed
Fam |y Trust. Al an Pool e was retained as co-counsel in the
matter. The parties attended on a fully argued interimnotion and
wer e successful. There were protracted negotiations and the
matter was eventually settl ed.

111. On Novenber 4, 1991, the Solicitor received a settlenent
cheque in the amount of $1, 357,000 payable to the Solicitor in
trust. An additional $500,000 was received by way of cheque to
create a trust for Ms. Steed, the Jeanette Steed Trust. Ms.
Steed was to receive the benefit of the use of the incone during
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her lifetime. The capital of the trust was to be preserved for
t he benefit of the Steeds' daughters.

112. At or about the time of the receipt of the settlenment funds,
Ms. Steed and the Solicitor had di scussions regarding the

i nvestnment of her nonies. Ms. Steed asked the Solicitor for

advi ce and assistance in investing this noney and specified two
criteria:

1. A certain percentage of the funds should be invested in blue
chip or safe stocks; and

2. Ms. Steed was aware that the Solicitor invested in nortgages
on behalf of clients fromtine to tine; as a result, Ms. Steed
instructed the Solicitor to invest in short term nortgages, "not
nore than two years".

113. The Solicitor reported to Ms. Steed regarding the transfer
of $200,000 to the Jones, Gable, brokerage firm by letter dated
Novenber 20, 1991

114. Wth respect to the remai nder of the funds, Ms. Steed
advised the Solicitor that prior to investing in nortgages she

wi shed himto call her and advise her of the essential elenents
of the investnment. Ms. Steed gave these instructions not because
she antici pated having to veto any prospective investnments but
rather so that she would know t he whereabouts of her funds.

115. On Novenber 5, 1191, $1, 200, 247.50 of the funds were
invested in T-Bills through the Royal Bank. The bills were cashed
in Novenber and Decenber, 1991, and interest of $11,115.80 was
credited to Ms. Steed' s trust account. The funds, totalling

$1, 368, 115.80 were distributed as follows, as evidenced by the
Solicitor's trust |edgers attached as Exhibit 43 to this agreed
statenment of facts:

Date Detail s Anpunt

Nov. 4/91 F. Mott-Trille - fees and disb. $ 144,601.57 Nov. 11/91
Hunbervi ew Motors - deposit for car 5,000.00 Nov. 13/91
Hunbervi ew Motors - purchase of car 36,054.45 Nov. 19/91 Jones,
Gabl e - purchase of shares 200, 000.00 Alan Poole - for billing
463. 89 Dec. 13/91 Jeanette Steed 100, 000.00 Dec. 16/91 F. Mott-
Trille - fees and disb. 5,243.84 Dec. 18/91 Loan to Reid and
Dhamal i e 42,500.00 Dec. 30/91 F. Mott-Trille - fees and disb.
74,900. 00 Dec. 31/91 Alan Poole - fee billing 382.53 Jan. 2/92
Loan to Steve and Fontini Lazaridis 50,000.00 Jan. 7/92 Advance

t o Rei d/ Dhamal i e/ Finl ason re: $675, 000 nortgage on 2019- 2035
Davenport Rd., Toronto 60,000.00 Jan. 14/92 Advance to

Rei d/ Dhamal i e/ Fi nl ason re: $675, 000 nortgage 5, 308.00 Jan. 19/92
Fi nal advance to Rei d/ Dhamalie/ Finlason re: $675,000 nortgage
567, 192. 00 Feb. 14/92 Loan to Bacus/ Stavrou 8, 245.95 Mar. 9/92
Loan to Ronal d Hodgi ns 13, 500.00 Mar. 24/92 New |l oan to

Rei d/ Dhamal i e 5, 304. 00 Apr. 3/92 Loan to Momm 12,119. 39 May 15/92
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Loan to Stevenson 20, 000.00 Loan to Ramsbottom 17, 300. 18
$1, 368, 115. 80

116. O the anobunts set out in paragraph 100 above the follow ng
are the subject of conplaints by Ms. Steed and the Society:

Lazari dis nortgage $ 50, 000. 00 Rei d/ Dhamal i e/ Fi nl ason nortgage
675, 000. 00 Loan to Ronal d Hodgi ns 13, 500.00 Loan to Rei d/ Dhanalie
5,304.00 Loan to Momm 12, 119. 39 Loan to Stevenson 20, 000. 00 Loan
to Ransbottom 17, 300. 18 ———$793, 223. 57 ============

117. Ms. Steed only becane aware of the Lazaridis nortgage

i nvestment when the Solicitor reported to her by letter dated
January 6, 1992, a copy of which is attached as Exhibit 44 to
this agreed statenent of facts.

118. The Lazaridis nortgage was registered on a property at 5
Par khurst Boul evard in Leaside. As at Septenber 24, 1993, this
property had an apprai sed val ue of $355,000. The Solicitor has
provi ded an apprai sal dated Cctober 1, 1992 which val ues the
property at $525,000.00. Ms. Steed has instituted Power of Sale
proceedi ngs and the property is presently listed for sale for
$349, 000. 00. Ms. Steed's claim under her nortgage, is

approxi mately $38, 600. 00, inclusive of interest, to date. The
Solicitor has advised, and the Society has no reason to question
his information, that the present outstanding value of the first
nortgage is $277, 000. 00.

119. Most paynents on the Lazaridis |oan came through the
Solicitor to Ms. Steed.

120. In or about March, 1992, the Solicitor advised Ms. Steed of
a potential investnent in a medical building in Brantford. Ms.
Steed travelled with the Solicitor to Brantford to inspect the
property and neet with the listing real estate agent. Ms. Steed
declined to nmake the investnent.

121. By letter dated April 9, 1992, Ms. Steed wote to the
Solicitor confirmng that she did not wish to purchase the
medical clinic in Brantford. She further instructed himnot to
make any nore investnments on her behalf and advised that in the
future, she intended to attend to her own financial matters. She
asked the Solicitor for an accounting of funds owng to her. A
copy of Ms. Steed's April 9, 1992 letter is attached as Exhibit
45 to this agreed statenent of facts.

122. By letters dated April 10, 1992 which are collectively
attached as Exhibit 46 to this agreed statenent of facts, the
Solicitor reported to Ms. Steed about the payout of a | oan nade
to Ms. Steed s daughter, Anne, and her husband, Morrell Bacus.

123. The Solicitor reported to Ms. Steed regarding a nunber of
| oan investnents by letters all dated June 11, 1992. The first
witten report of the Reid/ Dhamalie/Finlason nortgage is made to
Ms. Steed by way of the June 11, 1992 letter. Copies of the June
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11, 1992 letters are attached collectively as Exhibit 47 to this
agreed statenent of facts.

124. Both the Solicitor and Ms. Steed will give evidence
regardi ng paragraphs 109, 111, and 120 at the return of this
matter before the Conmttee.

125. The Solicitor reported to Ms. Steed regarding the Dhanmalie
nortgage by letter dated June 16, 1992, a copy of which is
attached as Exhibit 48 to this agreed statenent of facts. Ms.

St eed responded by letter dated June 19, 1992, a copy of which is
attached as Exhibit 49 to this agreed statenent of facts.

126. Ms. Steed also wote to the Solicitor regarding the

cal cul ati ons respecting repaynent of the Bacus nortgage in
response to the Solicitor's June 11, 1992 letter in that regard.
The Solicitor responded by a letter of the sane date. Both Ms.
Steed's and the Solicitor's letters of June 19, 1992 regarding
t he Bacus nortgage are attached collectively as Exhibit 50 to
this agreed statenent of facts.

127. Ms. Steed received a notice of sal e under nortgage
respecting the Parkhurst property re the Lazaridis loan in early
July 1992. Ms. Steed faxed the Solicitor the Notice of Sale on
July 10, 1992 under cover of letter of the sane date, copies of
whi ch are attached as Exhibit 51.

128. On July 14, 1992, he responded to her inquiry for
information on the situation by providing a cheque in the anount
of $10,000 from M. Lazaridis as well as updated information on
the status of the nortgage. A copy of the Solicitor's July 14,
1992 letter is attached as Exhibit 52 to this agreed statenent of
facts.

129. By letter dated July 14, 1992, which was personally
delivered to her hone, the Solicitor reported to Ms. Steed
respecting his representation of her to date. A copy of the
Solicitor's July 14, 1992 letter is attached as Exhibit 53 to
this agreed statenent of facts. The Solicitor enclosed in this
letter fee billings dated Novenber 4, 1991 in the anount of
$144,601.57 and Decenber 30, 1991 in the anpunt of $74, 500,
copies of which are attached collectively as Exhibit 54 to this
agreed statenent of facts.

130. The Solicitor had, on Novenber 4, 1991 and Decenber 30, 1991
al ready withdrawn these anounts fromtrust w thout rendering the
fee billing to Ms. Steed.

131. On July 17, 1992, Ms. Steed and her daughter, Margaret
Pearson, nmet with the Solicitor to discuss the account delivered
by the Solicitor on July 14, 1992. Ms. Steed confirnmed the
essence of their conversation in the letter dated July 18, 1992,
a copy of which, conplete with handwitten notes nade by Ms.
Steed pursuant to that neeting, is attached as Exhibit 55 to this
agreenent statenment of facts.
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132. During the neeting of July 17, 1992, the Solicitor agreed to
refund fees in the anount of $32,100 to Ms. Steed.

133. The Solicitor did deliver a cheque in the anount of
$32,100.00 to the Toronto-Dom ni on Bank where it was credited to
the account of Ms. Steed under cover of a letter dated July 30,
1992.

134. The Solicitor also reported further to Ms. Steed by letter
dated July 30, 1992, a copy of which is attached as Exhibit 56 to
this agreed statenent of facts. The letter contains handwitten
notations in Margaret Pearson's handwiting nade during a
conversation between the two on August 11, 1992.

135. By letter dated August 13, 1992, the Solicitor ... assured
Ms. Steed "the nortgages are in good standi ng and you are
protected". A copy of the Solicitor's August 13, 1992 letter is
attached as Exhibit 57 to this agreed statenent of facts.

136. By letter dated Septenber 14, 1992, a copy of which is
attached as Exhibit 58 to this agreed statenent of facts, Ms.
Steed instructed the Solicitor to nake arrangenents for a
repaynment of the Lazaridis nortgage. By letter dated Septenber
22, 1992, a copy of which is attached as Exhibit 59, the
Solicitor made the demand for paynment under cover of letter of
sane date and reported to Ms. Steed enclosing a copy of the
demand and a cheque in the amount of $500. The Solicitor has not
comenced power of sale proceedings in respect of the Lazaridis
| oan. The Solicitor's explanation for his failure to do so is
that he was not specifically requested to do so. Ms. Steed
recei ved her | ast paynent on the Lazaridis nortgage on October
28, 1992. A recent paynent of $6,000 was nade |eaving a total of
$36, 500 plus interest owing on this indebtedness.

137. Ms. Steed acknow edged the Solicitor's Septenber 22, 1992
letter on the Lazaridis matter by letter dated Septenber 26,
1992. The Solicitor corresponded with her further on Cctober 9,
1992 in which letter he advised:

...Steve Lazaridis wll be paying off your nortgage in full as
soon as he obtains the commtnent on the new first nortgage on
the 15 Astley property.

The nost recent information that | have on this is that this
commtrment letter should be avail abl e next week and shortly
thereafter, your nortgage will be paid off in full.

138. Under cover of letter dated Cctober 28, 1992, the Solicitor
provided Ms. Steed with a cheque in the anount of $16, 875.00
representing a quarterly nortgage paynent on the

Rei d/ Dhamal i e/ Fi nl ason nort gage.

139. By letter dated Decenber 15, 1992, which was copied to
Mar garet Pearson, the Solicitor made a formal demand for paynent
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on the Davenport Road property. A copy of this demand is attached
as Exhibit 60 to this agreed statenent of facts.

140. By letter dated January 3, 1993, Margaret Pearson wote to
the Solicitor demanding a further update on the Rei d/ Dhamalie
matter. A copy of Margaret Pearson's January 3, 1993 letter is
attached as Exhibit 61 to this agreed statenent of facts.

141. During a tel ephone conversation with the Solicitor on
January 7, 1993, Ms. Pearson was advised that in regard to the
Lazaridis | oan, several of M. Lazaridis' brothers would be
selling assets to pay back the loan to Ms. Steed. In addition,
Ms. Pearson was advised by the Solicitor that M. Lazaridis had
a |l arge val uabl e hone in Rosedal e which has been listed for sale.
The Solicitor advised Ms. Pearson he expected Ms. Steed would
be repaid within one to two nonths, fromthe proceeds of the

sal e.

142. Under cover of letter dated January 12, 1993, a copy of
which is attached as Exhibit 62 to this agreed statenent of
facts, the Solicitor provided Margaret Pearson with an appraisal
report prepared for the Royal Bank of Canada respecting the
Davenport Road properties. The Report estimated the market val ue
of the properties to be $1, 650, 000.00. The apprai sal was

condi tional upon the use of the property for its highest and best
use that being a five-storey apartnent building approved by the
City of Toronto in July, 1991.

143. The Solicitor provided Ms. Pearson and Ms. Steed with a
letter dated March 29, 1993 from Saddl ebr ook Construction Inc.
Under cover of a letter dated April 3, 1993, the letter included
esti mates of devel opnment schedule for the property. A copy of the
Saddl ebr ook March 29, 1993 letter is attached as Exhibit 63 to
this agreed statenent of facts.

144. The Solicitor advised Ms. Steed that the Parkhurst
Boul evard property had been listed for sale by letter dated June
10, 1993.

145. There is an existing first nortgage on two of the lots of
2019- 2035 Davenport Road in the anmount of $455,000 in favour of
Security Trust Conpany which was registered on May 30, 1990.

146. The entire anpunt of the Reid/ Dhamalie advance is stil
out st andi ng.

The foll ow ng paragraphs fromone of the agreed statenents of
fact that the Panel received in evidence are also relevant to
this particular in the Conplaints (anong others):

5. Pan Anmerican Holdings Limted is an Ontario corporation
controlled by Howard F. Finlason, the Solicitor's cousin. Pan
Anerican is in the business of real estate devel opnent and
construction. Although the Solicitor has advised he has no
financial interest in Pan Amrerican, he is a director and officer
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of that corporation as evidenced by the corporation's |last Form1
filing made on July 19, 1989. During the period Septenber 1982 to
present, the Solicitor's son-in-law, VWl ado Dresar, had been

presi dent of the corporation.

6. Beginning as early as 1984, the Solicitor shared an office
address and tel ephone nunber with Pan Anmerican Hol dings Ltd. In
January 1984, the Solicitor's letterhead indicated his address as
Suite 1003, 111 Elizabeth Street, Toronto. The |etterhead of Pan
Ameri can Hol dings Ltd. on or about that period of tinme shows the
sane address and tel ephone nunber as the Solicitor. Further, the
| etterhead of Pan Anerican Hol di ngs during the period 1989

t hrough 1991 indicates the sane address and tel ephone nunber,
bei ng 977-1850, as the Solicitor. It is understood that for about
a year prior to the spring of 1992, Pan Anerican rented a snal
office on the fifth floor at 111 Elizabeth Street, Toronto,
directly fromthe landlord and although it was on the sane fl oor
as the Solicitor's office, it was not part of his office space.
The Law Society's auditor's observations during his first
attendance at the Solicitor's office in the fall of 1990 woul d
confirmthis. However, on the auditor's return visits, he noted
that the nanme plate for Pan Anmerican had been placed outside the
Solicitor's office door and further noted that the tel ephone on
the Solicitor's desk had a button | abelled "Pan Anerican". Pan
Anerican did al so have the tel ephone nunber 599-8884 in Toronto,
and later its own tel ephone nunber in Branpton, 459-6132. This
change in nunber is coincident wwth the Solicitor noving his
office to Branpton. Pan Anerican, fromtine to tine, give Howard
Fi nl ason's hone address as its office address. The Solicitor's
expl anation for the shared address and tel ephone nunber is that
since Howard Finlason was not always in the office, and Pan
American did not have a secretary, it was preferable to have mai
delivered to an office where it would be dealt with in a tinely
way and tel ephone nessages coul d be taken.

7. Howard Finlason is also President of WH. F. Construction &
Equi prrent Ltd., another of the Solicitor's clients. WH. F.
Construction was al so involved in the Davenport Road project
descri bed bel ow for certain aspects of construction. The
Solicitor is nanmed as both an officer and director of WH. F. in
both its Articles of Incorporation and its 1989 Form 1l filing.
There have not been any subsequent Form 1 filings.

8. In 1989, Pan Anerican becanme involved in a |and assenbly at
2019- 2035 Davenport Road, Toronto on behal f of Reid/Dhamalie who
were the owners of the property. Pan Anerican hel ped to devel op
the property and had it rezoned. Pan Anerican planned to
construct a five story, fifty-five suite |ow cost apartnent

buil ding on the property which they hoped woul d be purchased by
City Hone, a non-profit housing association for the Gty of
Toronto. The project was, in fact, the subject of an Agreenent of
Purchase and Sal e bet ween Rei d/ Dhamalie and Finlason and the City
of Toronto a copy of which, w thout schedules, is attached as
Exhibit 1 to this agreed statenent of facts. Also attached is a
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letter dated April 11, 1992 fromCty Home to Messrs.

Rei d/ Dhameal i e/ Finl ason. Title to the properties at 2019-2035
Davenport Road are held variously in the names of

Rei d/ Dhamal i e/ Fi nl ason, not Pan Anerican. 2019 Davenport Road was
purchased i n Decenber 1984 for $67,000. 2021 and 2025 Davenport
Road were purchased in Cctober 1990 for $325,000. 2019 and 2021-
2025 Davenport road were encunbered with a first nortgage of

$455, 000 in favour of Security Trust and a second nortgage in the
amount of $675,000 in favour of Jeanette Steed. The 2035 parcel
is encunbered only by the sane nortgage in the amount of $675, 000
to Jeanette Steed as at Decenber 8, 1992. Copies of the abstracts
of title are attached collectively as Exhibit 2 to this agreed
statenment of facts.

9. As at Septenber 30, 1989, the financial statenments of Pan
Aneri can show | oans payabl e of approximately 1.4 mllion dollars.
Most of these funds are owed to clients of the Solicitor's | aw
practice. Financial statenents also revealed that the liabilities
of the conpany exceeded its assets by approximately $600, 000."

(a) Viva Voce Evidence

Jeanette Steed testified that though she was a registered nurse
prior to her marriage in 1950, she did not work outside the hone
t hereafter.

She testified that her former husband, a civil engi neer by
trai ning, became very successful after formng a | arge
construction conpany engaged in building roads and bri dges.

Ms. Steed explained that during her nmarriage her husband had
primary responsibility for the famly's financial affairs.

Ms. Steed testified that she becane a nenber of the Jehovah's
Wtness faith in 1971, and that she knew the Solicitor to be an
El der of the Church

Ms. Steed testified that she first met the Solicitor regarding
her separation from her husband in 1985, but nmade only one visit
to his office at that tinme. She added that she did not go back to
see the Solicitor again concerning the breakdown of her marriage
until April, 1989. She wanted to be represented by sonmeone of the
sane religious faith, she testified. She also testified that she
continued to have confidence in the Solicitor as of the

concl usi on of her divorce proceeding.

Ms. Steed testified that when the matrinonial litigation was
settled (on Novenber 4, 1991) she and the Solicitor net at the

of fices of Gsler, Hoskin & Harcourt with two | awyers of that firm
who were representing her husband. After that neeting she and the
Solicitor went back to the Solicitor's office, she testified, and
for about three-quarters of an hour discussed how the settl enment
funds woul d be invested. Only she and the Solicitor were present
at this neeting.

1997 CanLll 915 (ON L.S.D.C.)



Ms. Steed testified that during this discussion they agreed that
$200, 000 fromthe Steed Trust and $200, 000 fromthe bal ance of
the settlenent funds would be put into blue chip stocks with the
firmJones Gable & Co. (a firmrecomended by the Solicitor);

t hat $100, 000 woul d be put in her bank account at the Toronto
Dom ni on Bank; that $42,000 woul d be spent on a new O dsnobile
car; and that the bal ance of the funds would be invested in
nortgages and real estate. She added that the Solicitor told her
that he was know edgabl e about nortgages and real estate, and
that she said that she would |ike to invest noney in nortgages,
anywher e between $50, 000 and $200, 000 but no nore than $200, 000
in any one nortgage, whether it was a first or a second.

Ms. Steed also testified (as set forth also in paragraph 114 of
the agreed statenment of facts, above) that she advised the
Solicitor that prior to investing in nortgages she wished himto
call her and advise her of the essential elenents of the
investnment. "Not that | mght wish to veto it," she testified,
"but I w shed to know where ny noney was."

The chart included in paragraph 115 of the agreed statenent of
facts discloses that the $675,000 all egedly mi sapplied by the
Solicitor was advanced to the borrowers between January 7 and
January 19, 1992. Ms. Steed testified that between January and
March, 1992 she had no face-to-face neetings with the Solicitor,
but that she tel ephoned himduring that period. She testified
that "at the end of Decenber, the end of January, end of February
and end of March, | kept asking M. Mtt-Trille each tine for a
breakdown of my account. | could not understand why he was not
giving me a breakdown of ny account because | knew | shoul d be
getting one. And | said to himl want you to tell nme where ny
noney is. He said: 'yes, you have every right to know where your
money is. | will get around to it.""

Ms. Steed testified that toward the end of March she travell ed
wth the Solicitor to Brantford because he wanted her to | ook at
a nedical clinic that was for sale. On the way, she testified,
the Solicitor told her "about sonme snmall | oans he had nmade for
me. He said they are safe. You don't need to worry, they are
safe.”

Ms. Steed testified that she did not want to invest in the
medical clinic in Brantford, and indeed decided at that tine that
she did not want any nore of her noney to go into any project
that the Solicitor m ght suggest. The Solicitor had not asked her
for her authority to nake the additional nortgage investnents
that he had referred to during the trip to Brantford, and by that
poi nt she was | osing confidence in himand wanted not to have any
nmore to do with him However, she testified, she did not confront
the Solicitor about the fact that he had nade the investnments he
told her about wi thout her authority because he said that they
were small investnents and that they were safe.
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Ms. Steed testified that not long after her trip with the
Solicitor to Brantford, on April 9, 1992, she wote to the
Solicitor. Her letter reads as foll ows:

"Dear Frank:

First of all, I wish to thank you for all that you have done for
me over the last four years.

As | wish to live a quiet, peaceful life the next 10, 20 or nore
years, | do not wish to be a noney | ender. Please do not

negoti ate any nore first or second nortgages, and please do not
renew any. As well, | do not wsh to buy the nedical clinic in
Brantford. | do appreciate your thoughtful ness in considering ne.

| do respect you and trust you inplicitly. I do now wish to be in
control of my own noney.

| have a daughter and son-in-law who are bankers and from now on
| shall ask their advice on ny finances.

Pl ease give nme a breakdown of my account and pl ease deposit the
bal ance in ny account #3300260 at Tor ont o- Dom ni on bank at
Egl i nton and Avenue Rd.

Looki ng forward to seeing you at Anne and Mrrell's weddi ng.
Sincerely yours,
Jeanette Steed"

Ms. Steed explained that at this point she was di scussing
everything with her daughter, Margaret Pearson, and was | osing

confidence in the Solicitor. "I wished to get rid of himand do
it ina polite way. And I wanted to thank himfor all that he had
done ... and | said | respect you and trust you inplicitly. Wll,

| wanted to be polite in getting rid of him"

Ms. Steed testified that shortly thereafter she received a

| etter dated April 10, 1992 fromthe Solicitor reporting on a
$315,000 loan fromthe Steed trust to Ms. Steed' s daughter Anne
and her fiance Mdrrell Bacus. She testified that until her
receipt of the Solicitor's April 10 letter she had received a
report fromthe Solicitor about only one other |oan, nanely the
January 2, 1992 loan to Steve and Fontini Lazaridis in the anmount
of $50,000. The Solicitor reported this loan to Ms. Steed in a
letter dated January 6, 1992. She testified that when she
received the Solicitor's April 10, 1992 letter concerning the

| oan to her daughter and son-in-law to be she thought "how nice
it was for himto send ne this, why didn't he send ne letters

i ke this about the other |oans he had made?"

Ms. Steed testified that on June 15, 1992 she received a letter
fromthe Solicitor dated June 11, 1992 in which the Solicitor
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informed her for the first time of the $675,000 |l oan to

Rei d/ Dhamal i e/ Fi nl ason, which was advanced in January 1992. Wth
this letter the Solicitor enclosed a trust cheque in the anpount

of $33, 750, which represented the April and July 1992 quarterly

paynents on the nortgage, which bore interest at 10% annual |l y.

Ms. Steed testified that when she got this letter (and ot her
reporting letters that the Solicitor sent to her at about the
sane tinme) and "saw that $675, 000 of nmy noney was invested on
sonme Davenport property, | felt heartsick. $675,000 is a nmjor
portion of ny settlenent, the settlenent frommnmy husband. | had
asked that no nore than $200, 000 be put in one loan. So | was
heartsick to think that $675,000 had gone into this loan on this
Davenport property."

Ms. Steed testified that her daughter Margaret and she "drove
around to see this property, and when we | ooked at it we were
shocked. It's three small buildings, one is a double house, three
little buildings, and so nuch noney went to people.”

Ms. Steed testified that on June 19 she sent a letter to the
Solicitor that her daughter Margaret Pearson had hel ped her to
wite. Her letter reads, in part, as follows:

"My next concern is with the Reid/ Dhamali e/ Finlason nortgage.
Quite sinply - who are they?, and what are the terns and
conditions of the nortgage? | woul d appreci ate being provi ded
with the sanme docunentation as you provided ne with, re the
Lazaridis nortgage. That is, a copy of the nortgage(s), a copy of
the insurance policy(ies), and their financial statenent(s). |
cannot understand why you have not informed ne of this rather

| arge i nvestnent nuch earlier.

Frank, | really would appreciate an answer to ny concerns, very
qui ckly, as they weigh heavily on ny mnd ..."

Ms. Steed testified that she and her daughter Margaret Pearson
met with the Solicitor at his office several weeks later. In
addition to discussing the Solicitor's account, Ms. Steed
testified, she asked who Rei d/ Dhamal i e/ Finl ason were, and that
the Solicitor replied that they were three Jamai cans and t hat
Howar d Fi nl ason was his (the Solicitor's) cousin. She testified
that the Solicitor added that Reid and Dhanalie had a delivery
service and that they did delivery work for the Solicitor.

Ms. Steed testified that on July 18, 1992 she sent a letter to
the Solicitor in which she confirmed an agreenent reached at the
meeting in the Solicitor's office, that he would forward to her
copi es of the nortgage docunents on the Rei d/ Dhamal i e/ Fi nl ason

| oan, show ng the repaynent schedul e and expiry dates. She added
that "as you know Frank, it is nmy wish to have these investnents
paid back to ne, as soon as possible, as | wish to be in control
of ny own nonies; therefore, the sooner these deals are
finalized, the better."

1997 CanLll 915 (ON L.S.D.C.)



On July 30, 1992 the Solicitor wote to Ms. Steed and encl osed
copies of the nortgages in question, together with certain
i nformati on concerning the interest rates and quarterly paynents.

Ms. Steed testified that several nonths |ater she sought the
assi stance of her Mnister, Ed Zabi nsky, and that she and M.
Zabinsky met with the Solicitor in his office on April 29, 1993.
She testified that the Solicitor "said to me that he was sorry
that he invested ny noney before he told ne about it. He said
this in front of ny Mnister, M. Ed Zabinsky, and al so he said
he was selling an apartnent building that he had in Barrie and
that at the end of May he would be able to pay ne $200, 000
towards the reduction of this Reid/Dhanalie/Finlason |oan."

Ms. Steed also testified that she asked the Solicitor to put
this promise in witing but that he refused to do so.

Ms. Steed testified that she offered the nortgage to the
Solicitor, but that he said that he was unable financially to
take it.

Ms. Steed testified that the Solicitor never gave her the
$200, 000 that he pronmised her in the April 1993 neeting.

Ms. Steed testified that in June 1993 she retained Lerner &
Associ ates to commence a | awsuit against the Solicitor. She
testified that the action was eventually settled. She added that
she continues to hold nortgages on the Davenport properties, and
that there is a receiver involved in the first nortgage. She
testified that she recently had to pay taxes for two years in the
anount of $15, 000.

In cross-exam nation Ms. Steed acknowl edged that in her letters
to the Solicitor she did not conplain that the Solicitor had
acted wi thout her authorization in making the $675, 000 | oan. She
al so acknow edged that on her exam nation for discovery in the
civil action that she brought against the Solicitor when she was
asked about her neeting with the Solicitor at which the
Solicitor's authority to invest on her behalf was discussed, she
made no nention of there being a $200,000 Iimt on any single
nort gage i nvestnent.

She also testified in cross-exam nation that as a result of the
settlenment of the |law suit she received $225,000 in cash

i ncl udi ng $150,000 fromthe Solicitor's daughters and $75, 000
fromthe Lawers' Professional |Indemity Conpany.

Ms. Steed's daughter, Margaret Pearson, was also called as a

wi tness by counsel for the Law Society. Ms Pearson testified that
she has a degree fromthe University of Waterl oo, from which she
graduated with a major in environnmental studies and a mnor in
busi ness. Upon graduation, she testified, she was hired by the
Royal Bank where she was enpl oyed for sixteen years. Her
responsibilities at the Royal Bank, she testified, included both
personnel and finance. She testified that since 1989 she has been
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enpl oyed by her father's conpany as Vice-President of Finance, in
whi ch capacity she oversees investnments in connection with her
father, anong other responsibilities.

Ms Pearson testified that in April 1992, after her nother went to
Brantford to see a nedical clinic with the Solicitor, her nother
call ed on her for hel p because she was befuddl ed. She testified
that she assisted her nother to wite the letter dated June 19,
1992 that is quoted above. She testified that they inquired about
t he Rei d/ Dhamal i e/ Fi nl ason nortgage because they had never heard
of that nortgage before they received the Solicitor's letter of
June 11, 1992, which is also referred to above.

Ed Zabi nsky was also called as a witness by the Law Society's
counsel. He testified that he is a Mnister in the Jehovah's
Wtness' church, and has been in full tinme service with the Watch
Tower Society for 32 years. He added that from 1981 to 1993 he
was the Mnister in Jeanette Steed' s Kingdom Hal l

M. Zabinsky testified that on April 29, 1993 at Ms. Steed's
request he attended a neeting with the Solicitor and Ms. Steed
at the Solicitor's office.

He testified that the neeting | asted approxi mately one hour, and
that Ms. Steed was very concerned as to the details of the
$675,000 loan, and in getting the $675, 000 back as soon as
possi bl e. He added that "she wanted to know why did he use the
money w t hout her know edge because the agreenent they had was
that no investnment was to be nmade until after she consented to
it, after knowing all the details of the investnent."

M. Zabinsky further testified that the Solicitor responded "
realize that I had to get your perm ssion.” M. Zabinsky also
testified that the Solicitor "apol ogi zed several times during
that conversation for not getting her perm ssion to invest her
noney" .

The Solicitor testified that after the settlenent funds

($1, 357,000 together with a further $500,000 to create the
Jeanette Steed Trust) were received into his trust account on
Novenber 4, 1991, Ms. Steed asked if the Solicitor could help
her invest the funds and he said that he would. He testified that
he explained to her that he knew not hi ng about "stocks and
shares”, but knew sonething about real estate, and that he
recommended an i nvestnent advisor to her. He testified that Ms.
St eed deci ded that she wanted $200, 000 of her own private funds
t oget her with $200,000 fromthe Trust to be invested in "stocks
and shares".

The Solicitor further testified that Ms. Steed gave him
instructions to invest in his discretion in nortgages and | oans
and also "to go and see what | could find in real estate." The
arrangenent agreed upon was that if there was sonething that the
Solicitor felt was suitable in real estate, he would then bring
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her into it so she could inspect it, "but I had full discretion
as to the |l oans and nortgages".

The Solicitor testified that at the tinme (January 1992) he

t hought that the $675,000 nortgage |loan to Reid, Dhanalie and
Fi nl ason on the Davenport Road properties was a suitable

i nvestnment. He expl ained that Dexter Reid and Quincy Dhamalie
were clients of his who had established a successful delivery
busi ness. He further explained that Reid and Dhamal i e had been
approached by the Gty of Toronto Pl anni ng Departnent, which
wanted to get rid of the non-conform ng garage use in the
residential area in which the properties were | ocated. He added
that Cty Honme, which invested in non-profit, |ow cost housing,
was interested in the site to build | owcost condom ni uns.

The Solicitor explained that the property had been re-zoned by
| awyers who specialized in that type of work. The re-zoni ng was
conditional upon City Home al so purchasi ng 2035 Davenport Road,
whi ch was owned by a M . or Ms. Carnevalli. He testified that
that property was valued by the Royal Bank appraisers at

$265, 000, and that was the property upon which Ms. Steed
ultimately held a first nortgage.

The Carneval i property had been purchased by Messrs. Reid,
Dhamal i e and Fi nlason for $325,000, the Solicitor testified. The
Solicitor explained the $60, 000 preni um above the Royal Bank
apprai sal on the basis that the conbined evaluation of the three
properties prenm sed upon re-zoning was doubl e the conbi ned
apprai sal of the properties separately based upon the previous
zoni ng.

When asked whet her he had any discussion with Ms. Steed about
t he i nvestnent before the $675, 000 was advanced the Solicitor
responded, "I can't say before, but at about the tinme, yes ..."

The Solicitor testified that Ms. Steed had a first nortgage on
2035 Davenport, a house that was purchased for $325, 000, and that
her nortgage was in the anpunt of $675,000. On the adjoining
property Ms. Steed had a second nortgage, he testified, which
was subject to a prior first nortgage in the anmount of $450, 000.

The Solicitor testified that at the tine the $675, 000 was
advanced there was an outstandi ng agreenent of purchase and sale
bet ween Reid, Dhanalie and Finlason as vendors and City Hone as
purchasers. He testified that the sale was scheduled to cl ose on
April 1, 1992 (within less than three nonths after the $675, 000
nortgage | oan). The purchase price was $1, 430,000, and the
vendors were also to be paid all the architectural, engineering,
envi ronment al and devel opnent costs they incurred, which were
estimated to be in the range of $300, 000- $400, 000. The Soli citor
testified that he thought that the investnent was a very good

i nvest ment because although it was a conditional contract, Cty
Home wanted to make sure it got into the property on April 1 to
begi n construction.
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The Solicitor testified that after Ms. Steed's $675, 000 nortgage
was in place, the transaction did not close as schedul ed because
the Mnistry of Housing was not given the funds by the Governnent
of Ontario due to a noratoriumaffecting all |ow cost housing.
The Solicitor added that Cty Hone "kept saying to us ... they
had such a good position with the Governnent of Ontario that they
felt confident that within three to six nonths they would still
go ahead with the deal once the funding came". However, the
Solicitor added, "when the three nonths or six nonths was up, the
Government of Ontario had been plagued with a | ot of conplaints
fromall the | ow cost housing people outside Metropolitan
Toronto. So, at the next sitting Davenport nor anybody from
Metropolitan Toronto had a chance. It was all spread around the
Province of Ontario."

As a result, the Solicitor testified, Ms. Steed s nortgage went
into default. The Solicitor testified that thereafter Ms. Steed
engaged a | awyer and brought an action against him which was
settled on the basis that Ms. Steed was paid $225, 000 and "t ook
over the property".

The Solicitor testified that the full discretion that he had to
i nvest in nortgages was revoked only in April 1992 when Ms.
Steed wote her letter dated April 9, 1992 in which she expected
himnot to negotiate any nore first or second nortgages.

The Solicitor denied that Ms. Steed had ever instructed hi mnot
to invest nore than $200,000 in any single nortgage, and added
that throughout his neetings with Ms. Steed and on her

exam nation for discovery in the civil proceeding she made no
such suggestion. He agreed that she had instructed himthat she
did not want to invest in any nortgage with a term/longer than
two years.

The Solicitor testified that when he net with M. Zabinsky and
Ms. Steed on April 29, 1993 he did not apol ogize for investing
Ms. Steed' s noney w thout her perm ssion, though he did

apol ogi ze to her because his investnent had not worked out as he
had foreseen. He enphasized that if the deal had closed on Apri

1, 1992 there would have been absolutely no problemw th the
$675, 000 nortgage, and that it was the Governnment's noratorium on
funding for non-profit housing that killed the deal.

The Solicitor testified that though it is true that when he and
Ms. Steed went to Brantford he did not have the noney in his
trust account to invest in the nedical clinic, he was still
expecting the $675,000 to be repaid with interest the follow ng
nonth, and Ms. Steed woul d have been investing only $300,000 in
the medical clinic if she had authorized that investnent.

The Solicitor also testified that Ms. Steed never conpl ai ned
about the anpbunt that the Solicitor had invested on her behalf in
t he Davenport Road project.
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The Solicitor acknow edged that though he reported in witing on
t he $50, 000 Lazaridis nortgage in January 1992, "unfortunately, |
did not report at the sanme tine in witing on Davenport." The
Solicitor explained that this was because he thought the
transaction was going to close at the end of March anyway.

In cross-exam nation the Solicitor testified that by Septenber
1989 the liabilities of Pan American Hol di ngs exceeded its assets
by approxi mately $600, 000, and that nuch if not all of Pan
Anmerican's debt was owed to other clients of the Solicitor's
firm He also testified that a | arge portion of that nobney was
ow ng because he had invested client noney in a Pan Anerican
project in Holland s Landi ng.

The Solicitor further testified that he had al so i nvested cli ent
noney in the Davenport Road project apart fromthe Ransbottom
Wnters Estate, Antoni uk Estate and Steed funds.

The Solicitor acknowl edged that he was concerned about the
clients who had a ot of noney in the Holland' s Landi ng project
when it failed. He testified that Pan Anerican devel oped both the
Hol | and' s Landi ng and Davenport Road projects, and borrowed noney
fromthe Solicitor's clients to devel op both. He acknow edged
that he hoped that his clients woul d get the devel opnent costs
back out of the sale on Davenport. The Solicitor testified that
Rei d and Dhanalie were never principals of Pan Anerican, but
rather that only M. Finlason was a principal of Pan Anerican.
The Solicitor added that he was hinself a nenber of the

devel opnment team on the Holland's Landi ng project, and that the
original idea was that everybody who worked on that devel opnent
woul d become sharehol ders of Pan American and donate a third of
their fees, and not be paid until the project was sold.

Counsel for the Solicitor called Mark Guslits, an enpl oyee of the
Daniels Goup, to testify. M. Cuslits testified that his first
contact with the Solicitor concerning the Davenport Road project
occurred in the summer of 1993. He testified that the Daniels
Group expressed interest in the possibility of acquiring the
property on behalf of a non-profit group.

M. Quslits testified that the potential devel opnent foundered
for two reasons: first, Alderman Betty Disero was able to arrange
for the zoning necessary to convert the property into nultiple
residential use to be revoked; and second, upon the el ection of

t he Conservative Governnent in Ontario the project was officially
cancel led along with every other non-profit project in the

Provi nce on June 8, 1995.

The Solicitor's counsel also called David Ml yneaux as a w tness.
M. Mlyneaux is an architect. He testified that his firm had
been instructed by Pan American to prepare docunents and
undertake discussions with City Hone. He testified that as of
January 1992 the Davenport Road devel opnent "was a prom sing
project”.
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M. Mlyneaux testified that he was told that his firmwould be
paid for its services out of the funds received on closing, which
was expected to be in March or April of 1992. He | ater | earned,
however, that Gty Home was not going to conplete the deal,
presumabl y because the noney was then not going to be avail able
fromthe Mnistry of Housing.

I n cross-exam nation M. Ml yneaux testified that his
recollection was that it was close to the end of January 1992
when he was told that Gty Home woul d not be conpleting the
project. He added that it was not presented to himas a fait
acconpli, though his assunption was that it mght be a fait
acconpli because there was a great deal of "jitteryness"” in the
i ndustry about the Mnistry of Housing noney at that particul ar
time and fromthat tine onwards.

The Panel is not satisfied on all the evidence that there was an
agreenent between Ms. Steed and the Solicitor that the
Solicitor's authority to invest in nortgages was limted to

i nvesting $200, 000 in any single nortgage. The Panel accepts that
as of early to md-January 1992 when Ms. Steed's $675, 000

nort gage | oan was advanced, the Solicitor had a reasonabl e
expectation that the sale to Cty Hone would be conpl eted on
April 1, 1992 and that if that occurred Ms. Steed' s nortgage
woul d have been repaid with interest. Further, the Panel is not
satisfied that at the April 1993 neeting that M. Zabi nsky
attended, the Solicitor apol ogized for not obtaining Ms. Steed's
i nstructions before advanci ng $675, 000 of Ms. Steed' s noney on
the basis of nortgage security on the Davenport Road properties.

However, bearing in mnd that the applicable standard of proof is
that the Panel nust be satisfied on cogent evidence of clear and
convi ncing wei ght, the Panel is satisfied that before | oaning
nmoney on the security of a nortgage on Ms. Steed' s behal f the
Solicitor had a duty to comunicate the amount and terns of the
loan to Ms. Steed. The Panel is also satisfied to the necessary
degree of certainty on all the evidence that the Solicitor failed
to do so.

The Solicitor acknow edged i n paragraph 114 of the agreed
statenent of facts that Ms. Steed advised himthat prior to
investing in nortgages she wished himto call her and advise her
of the essential elements of the investnment. Although it is clear
both fromthe agreed statenment of facts and fromMs. Steed's

evi dence that she gave these instructions not because she

antici pated having to veto any prospective investnents but rather
so that she woul d know t he whereabouts of her funds, Ms. Steed
was nevertheless entitled to instruct the Solicitor not to carry
through with a proposed nortgage investnent if, after receiving
the particulars of the investnent, she was unconfortable in doing
So.

In the Panel's view, it is unlikely that Ms. Steed woul d have
required the Solicitor to informher of any proposed purchase of
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real estate, without requiring simlar information about any
proposed nortgage | oan —particularly if, as the Panel has found,
no limtation was placed on the size of any such investnents.

Wiile it is true that Ms. Steed was not a particularly
sophi sticated investor, there is little doubt that she was nost
interested in where her noney was being invested.

Al t hough the Conmittee is not satisfied that Ms. Steed placed a
$200,000 Iimt on individual nortgage investnments, it accepts
Ms. Steed' s evidence that she first |earned of the $675, 000 | oan
on June 15, 1992, five nonths after the funds were advanced, and
si x weeks after the schedul ed closing of the sale of the
properties to Cty Hone.

In the Panel's view nothing in her April 9, 1992 letter is
inconsistent wwith Ms. Steed's evidence that, prior to that date,
the Solicitor was authorized to invest in nortgage |oans but only
after informng her of the particulars. In her April 9, 1992
letter Ms. Steed termnated the Solicitor's authority to

negoti ate any nortgages for her portfolio. Her expression of
trust in the Solicitor nmust be considered in the context of the
fact that she did not |learn of the $675,000 nortgage investnent

t hat the Panel finds was unauthorized until alnpbst two nonths
after her April 9, 1992 letter.

The Panel was troubled not only by the Solicitor's failure to
inform Ms. Steed of the $675, 000 i nvestnment before the funds
wer e advanced, but also by the Solicitor's failure to inform her
thereafter. It is apparent that the Solicitor reported in witing
on both the Lazaridis nortgage, which was in the anmount of

$50, 000, and on the loan to Ms. Steed's daughter and prospective
son-in-law, which was in the anmount of $315,000, yet did not
report on the $675,000 |oan either in witing or (as the Panel
has found) orally until June 11, 1992, approximately five nonths
after the | oan was advanced. The Panel accepts Ms. Steed's
evidence that during the trip to Brantford, though the Solicitor

i nfornmed her "about some small | oans he had made" and told her
they were safe, he did not tell her that he had | oaned $675, 000 -
a large portion of her funds - in the Davenport Road project. By

the end of March, when the trip to Brantford took place, the
Solicitor had known for sone tine that the Cty Honme purchase
woul d not be conpleted on April 1, and the Panel finds (in
reliance in part upon M. Ml yneaux's evidence) that it was at

| east doubtful that the necessary governnent funding to conplete
the transaction would be forthcom ng. The inference the Panel
draws fromthe Solicitor's failure to disclose the transaction to
Ms. Steed either before or for several nonths after the

i nvestment was made is that his decision to invest the $675, 000
was i nfluenced nore by his desire to benefit the clients who had
invested in the abortive Holland' s Landi ng project than by a
concern for the safety of Ms. Steed' s investnent.
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The Panel accordingly finds that Particular 2(a) of Conpl aint
D246/ 93 has been established and that the Solicitor m sapplied
$675, 000 of funds belonging to his client Jeanette Steed.

Particul ar 2(b) of Conplaint D246/ 93
Particul ar 2(b) of Conplaint D246/ 93 reads as foll ows:

"I'n the period Novenber 4, 1991 to Decenber 30, 1991, [the
Solicitor] transferred $224,745.41 fromhis trust account to his
general account representing fees and di sbursenents prior to the
delivery of a fee billing as required by section 14(8)(c) of
Regul ati on 708 under the Law Soci ety Act.

As mentioned above, M. Mark conceded in argunent that the
Solicitor had transferred funds fromhis trust account to his
general account for fees and di sbursenents before delivering a
fee billing as required by section 14(8)(c) of Regulation 708
under the Law Society Asct.

The Solicitor testified that Ms. Steed and he had agreed on what
fees woul d be paid out of the noney that was comng to her. The
Solicitor understood the agreenent to have been that $135, 000
woul d be paid out of the funds in trust to himfor fees.

The Solicitor added that Ms. Steed had previously asked himto
hold off on taking his fees until her matrinonial dispute was
either settled or tried, and that he accommobdated her for a
period of six or seven nonths. He added that when the settl enent
cheques were received fromGsler, Hoskin & Harcourt in Novenber
1991 Ms. Steed told himhe should be sure to take his fees out
pronptly because she appreciated his holding off on billing
previously. He testified that he nmade out the account for

$135, 000 plus disbursements and GST and transferred that noney to
hi s general account, but did not send the account to Ms. Steed.
"I made a mstake," he testified. "I should have sent it out

t hen. But she knew about it."

The Solicitor further testified that towards the end of Decenber
1991 he received a further $74,900 from Ms. Steed' s ex-husband's
| awyers in Nova Scotia, and that he nmade out another account at
that time and transferred the funds to his general account, again
wi t hout sending the account to Ms. Steed.

The Solicitor further testified that when Ms. Steed' s daughter
M's. Pearson becane involved she and Ms. Steed questioned the
anount that had been paid to the Solicitor for fees. The
Solicitor explained the disagreenent on the basis of a

m sunder st andi ng concer ni ng whet her the Solicitor would be
entitled to keep party-and-party costs in addition to the agreed
upon fee. As the difference was approxi mtely $60, 000, the
Solicitor testified, he and Ms. Steed and Ms Pearson agreed to
"split the difference", and he rebated $30, 000 together with
$2,100 for GST to Ms. Steed. He prepared and delivered an
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account corresponding to this conproni se agreenent at that tine,
in July 1992.

Based upon the Solicitor's evidence and his counsel's concession
during argunent, the Panel finds that Particular 2(b) is nmade out
in that the Solicitor transferred $224,745.41 fromhis trust
account to his general account for fees and di sbursenents prior
to the delivery of the fee billing as required by Section
14(8)(c) of Regulation 708 under the Law Society Act.

Conpl ai nt D189/93 - Particular 2(a) - Aleged M sapplication of
$35, 000 From Ruth Ransbottom

The Law Society all eges in paragraph 2(a) of Conplaint D189/93
t hat :

"on or about May 21, 1992 [the Solicitor] m sapplied $35, 000,
nore or less, fromhis client Ruth Ransbottont

(b) Agreed Statenent of Facts

In one of the agreed statenents of fact that the Panel admtted
into evidence, the parties agreed as foll ows:

15. The Solicitor was retained by Fl oyd Ransbottomin connection
with a notor vehicle accident which occurred in January 1985. M.
Ranmsbott om di ed suddenly of a heart attack on March 21, 1991
during his sleep. The Solicitor continued the action on behalf of
his wife, Ruth.

16. Ruth Ransbottomis 56 years of age. She has only a grade ten
educati on.

17. M. and Ms Ranmsbottom net the Solicitor when he became a co-
owner of an apartnment building at 114 Hol |l and Street West,
Bradford, Ontario, where the Ransbottons were the
superintendents. During the course of their enpl oynent, the
Ranmsbottons net the Solicitor on several occasions prior to their
retainer of himto act in respect of the notor vehicle accident.

18. The Ranmsbottomlitigation settled on or about May 11, 1992.
On May 21, 1992 the Solicitor deposited settlenent funds of
$167,482.71 into his mxed trust account. O this anmount $95, 000
was di sbursed to the firmof Osler, Hoskin & Harcourt to settle
Go Transit's subrogated claim and, $13,902.50 was taken by the
Solicitor as fees. A further $239.91 was paid to Jeanette Steed
as loan interest. This |loan from Jeanette Steed was nade on My
15, 1992 for the purpose of allowng the Solicitor to wthdraw
nmoney for fees in the amount of $17,300.18 which he did on the
sane day, as evidenced by his client trust |edger attached as
Exhibit 5 to this agreed statenent of facts. The Solicitor took a
further $11,902.60 on account of fees on May 21, 1992 and a
further amount of $2,000 on June 2, 1992.
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19. The Solicitor did not seek Ms. Ransbottom s authority to
borrow the funds referenced in paragraph 5 above to pay his fees,
nor did he ever advise either Ms Steed or Ms. Ransbottom of his
intention to do so. In fact the Solicitor has never told Ms.
Ransbottom of the loan fromMs. Steed. The Solicitor also admts
that he did not send Ms. Ransbottom an account for the nonies

wi t hdrawn as fees although the Law Society auditor did find an
original account in the Solicitor's file during the course of his
audit, a copy of which is attached as Exhibit 6 to this agreed
statenment of facts.

20. The Solicitor advised Ms. Ransbottom by tel ephone on the 8th
day of May, 1992 that the gross offer for her was $52,225.00 to
settle her husband's litigation, that his fees in the matter
woul d be approxi mately $12,000.00 and that woul d net her
$40,000.00 or a little nore, which terns she approved and

aut hori zed as evidenced by the Menorandum dated the 12th day of
May, 1992 as Exhibit 7 and confirnmed by reporting letter dated
the 13th day of May, 1992, a copy of which is attached as Exhibit
8 to this agreed statenent of facts.

21. The Solicitor disbursed $35,000 of the approxi mate $44, 000
that remai ned of the settlement funds to other clients as
foll ows:

May 21/92 Pan American Hol di ngs $10, 000. 00 May 21/92 Transfer to
WH. F. Construction and Equi prent Ltd. a/c 5,000.00 May 21/92
Transfer to WH. F. Construction and Equi pnent Ltd. a/c (both
anounts paid to conpany) 10,000.00 May 21/92 Transfer to

Fi nl ason/ Rei d/ Dhamalie a/c (paid to Security Trust Conpany)
5,304.00 May 22/92 Transfer to R chard Facey a/c (paid to client)
4,696. 00 $35, 000. 00 ==========

22. Al of the transfers are evidenced only by prom ssory notes,
copies of which are attached collectively as Exhibit 9 to this
agreed statenent of facts.

23. The Solicitor reported to Ms. Ranmsbottom regarding the
particulars of the settlenent, Exhibit 8. He did not report to
her about the advances, of funds set out in paragraph 7 above

[ reproduced at pages 12 to 13 above], he did, however, send the
paynents set out in paragraph 35 bel ow under cover of various
letters.

24. The Solicitor paid Ms. Ransbottom $6, 040.22 shortly after
recei pt of the settlenment funds and further anmounts as detail ed
i n paragraph 35 bel ow.

25. The Solicitor and Ms. Ransbottomw || both give evidence
regarding the Solicitor's authority to make investnents of Ms.
Ransbottom s nonies. Ms. Ranmsbottomw || give evidence that she
did not give the Solicitor authority to invest her funds. It
woul d be Ms. Ransbottom s evidence and that of her son, Wayne
Smth, that it was during a tel ephone conversation between M.
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Smth and the Solicitor during July 1992 that the Solicitor
di scl osed the fact of the "investnents" being nade.

26. Ms. Ransbottomretained counsel, M. Uukkivi in late
Novenber 1992, to secure the return of the remaining funds. M.
Uukkivi wote to the Solicitor by letter dated Decenber 9, 1992
advi sing that he had been retained by Ms. Ransbottom requesting
an accounting of all funds by the Solicitor on behalf of Ms.
Ransbottom anong ot her things. A copy of M. Uukkivi's Decenber
9, 1992 letter is attached as Exhibit 10 to this agreed statenent
of facts. The Solicitor responded by |etter dated Decenber 17,
1992 in which he enclosed a cheque in the anmount of $1, 000
payable to Ms. Ransbottom The Solicitor did not address any of
the issues raised in M. Uukkivi's Decenber 9 letter; however
the Solicitor did explain sone of the circunstances of the

i nvestnments on the tel ephone.

27. M. Uukkivi wote to the Solicitor again by letter dated
January 11, 1993, a copy of which is attached as Exhibit 11 to
this agreed statenent of facts.

28. The Solicitor responded by letter dated January 15, 1993,
under cover of which he encl osed the Ransbottom accident file.

29. The Solicitor wote to M. Uukkivi again on January 18, 1993
provi ding a sonewhat nore detailed review of Ms. Ransbotton s
file. A copy of the Solicitor's January 18, 1993 letter is
attached as Exhibit 12 to this agreed statenent of facts.

30. M. Uukkivi responded by letter dated January 25, 1993, a
copy of which is attached as Exhibit 13 to this agreed statenent
of facts. M. Uukkivi reiterated his request for information as
to the current status of Ms. Ranmsbottom s funds.

31. M. Uukkivi wote to the Solicitor again on January 27 and
February 9, 1993. In these letters M. Uukkivi addressed the
issue of a lack of formal accounting to Ms. Ranmsbottom Copies
of these letters are attached collectively as Exhibit 14 to this
agreed statenent of facts.

32. M. Uukkivi and the Solicitor spoke on February 19, 1993.
During their conversation the Solicitor assured M. Uukkivi that
he woul d provide the information sought in the previous
correspondence in witing. The Solicitor offered to enclose in
his letter of requiring a cheque in the amunt of $2,000 by way
of a paynent to Ms. Ransbottom The Solicitor indicated to M.
Uukkivi that this informati on woul d be provided on February 22,
1993.

33. By letter dated February 23, 1993, the Solicitor provided M.
Uukkivi with copies of the prom ssory notes evidencing the

i ndebt edness as set out in paragraph 5 of the agreed statenent of
facts. The Solicitor wote to M. Uukkivi again on April 28, 1993
by way of letter in which he enclosed a cheque in the anmount of
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$4,430.00, a copy of both letters are attached collectively as
Exhibit 15 to this agreed statenent of facts.

34. By letter dated March 1, 1993, M. Uukkivi wote to the
Solicitor confirmng their conversation and advising that the

i nformati on had not been provided as prom sed. A copy of M.
Uukkivi's March 1, 1993 letter is attached as Exhibit 16 to this
agreed statenent of facts.

35. The Solicitor has nmade paynents to Ms. Ranmsbottom as
foll ows:

May/ June 1992 $6, 040.22 July 16, 1992 478.50 July 20, 1992

1, 000. 00 August 4, 1992 1,000.00 August 19, 1992 1, 200.00
Septenber 16, 1992 1, 000.00 Septenber 30, 1992 1, 000. 00 Cct ober
7, 1992 4,000.00 Decenber 17, 1992 1, 000.00 February 23, 1993
2,000. 00 April 29, 1993 4,430.00

The Solicitor characterizes the July 16, 1992 paynment in the
anount of $478.50 as a paynent of two nonths interest on sone of
t he noni es advanced i n paragraph 7.

36. By the Solicitor's own calculation, as at the April 29, 1993,
t here remai ned an anount outstanding to Ms. Ransbottom of
$19, 273. 12.

37. Ms. Ranmsbottom commenced an action for repaynent of the suns
owed to her. Copies of the pleadings are attached collectively as
Exhibit 17 to this agreed statenent of facts.

38. Ms. Ransbottom owed her chil dren noney whi ch she had
borrowed fromtine to tinme to maintain herself. By February 1994
she owed $4,000 in rent to her landlord. Ms. Ransbottom s sole
source of financial support is a disability pension of $760 per
nmont h. She cannot work both as a result of a heart attack she
suffered in July 1991 and because of a progressive |lung disease.

39. The litigation between the Solicitor and Ms. Ranmsbottomis
now settled. The matter was settled on the basis of a $25,000. 00
paynent to Ms. Ransbottomin full settlenment of her claim
conprised of a principal anmount of $18,000.00 with the remainder
representing interests and costs. The Society accepts the fact
that full restitution has been made to Ms. Ranmsbottom

(b) Viva Voce Evidence

Rut h Ransbottomtestified that she has a grade ten educati on.
After |eaving school she worked at Davis Leather in Newmarket for
ei ght years. She married in 1956 and had eight children. She and
her husband di vorced. She was nmarried again, to Floyd Ransbottom
in 1976.

M's. Ransbottom and her second husband worked as superintendents
at an apartnment building on Holland Street in Bradford. They net
the Solicitor there in 1980, when the Solicitor was involved in
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pur chasi ng the apartnment building on behalf of a syndicate of
I nvestors.

Fl oyd Ranmsbottom was injured in a bus accident in 1985. M. and
Ms. Ransbottomretained the Solicitor to pursue a claimfor
damages for personal injuries on their behalf. M. Ranbottom di ed
in March 1991, before the claimwas resol ved.

M's. Ransbottom confirned that in May 1992 the Solicitor inforned
her by tel ephone that he had received a settlenment offer, and
that after his fees of approxinmately $12, 000 were deducted she
woul d receive $40,000 or a little nmore if she accepted the offer.
She al so confirnmed that she authorized the Solicitor to accept
the settlenent offer.

Ms. Ransbottom also testified that she told the Solicitor during
t he tel ephone conversation that she needed the noney to pay bills
and to pay back [ oans from her children. She added that she had
no savings at the tinme. She arranged to attend at the Solicitor's
office to sign docunents in connection with the settl enent.

A few days later, Ms. Ranmsbottomtestified, her son Wayne Smith
drove her to the Solicitor's office.

Ms. Ransbottomtestified that after she signed the settlenent
docunents she asked the Solicitor when she woul d be receiving the
settlenent funds, and that he told her it would be about ten to
fourteen days. She added that he asked her whether she needed any
noney at the present tinme and she said she did. She testified
that he asked her to give hima round figure, that she said she
needed $5000 or nore, and that he gave her a cheque for $6000.
(As nmentioned below, Ms. Ransbottomin fact received this cheque
about three weeks later.)

Ms. Ransbottomtestified that she owed noney for rent and had

| ost her tel ephone because she had not paid tel ephone bills. She
also testified that the cable tel evision had been cut off, and
that she had drugs to pay for. Her inconme at the tinme was $691 a
nmonth fromthe Canada Pension Pl an.

Ms. Ransbottomtestified that she understood that the bal ance
woul d be sent to her as soon as the Solicitor received it. She
testified that when she net with the Solicitor they had no

di scussi on about obtaining a loan to pay the Solicitor's fee. She
added that she is not famliar wth what nortgages or prom ssory
notes are.

Approxi mately three weeks |ater Ms. Ransbottomreceived a cheque
in the amount of $6, 040.22 under cover of a letter fromthe
Solicitor dated June 2, 1992. Upon receiving this cheque, Ms.
Ransbottom testified, she expected the bal ance would be sent to
her as soon as the Solicitor received it.
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She testified that she had no other discussions with the
Solicitor at any other tine concerning what she wanted to do with
the settl enment funds.

Ms. Ransbottomtestified that she had to phone "many, many tinmes
and actually nearly begged to have ny noney sent to ne." Apart
fromthe $6, 040.22, she received nmoney fromthe Solicitor "in
bits and drabs". She testified that the Solicitor "would take his
time in sending it and then I would have to have —ny son would
phone down".

Ms. Ransbottomtestified that she did not receive all of her
noney back as a result of those tel ephone calls. In Novenber 1992
she retai ned anot her | awer, |ndrek Uukkivi, who eventually
commenced an action to recover Ms. Ranmsbottom s funds.
Eventual |y, she testified, she received paynent of all the funds
owi ng to her.

On cross-exam nation Ms. Ranmsbottom denied that she knew that in
addition to handling law suits the Solicitor also invested noney
for clients. She acknow edged that when she nmet with the
Solicitor she did not say that she owed noney to her children,

but rather just that she owed noney.

She denied that the plan at that tinme was to get an anount of

money for her imediately, to pay her debts, and to | eave the

bal ance of the noney invested so that she had a hi gher nonthly
amount to spend than she woul d have on her $691 pensi on.

M's. Ransbottom acknow edged that in July, August and Septenber
she asked for further noney - on two occasions to pay noney owed
to her daughter - and that the Solicitor conplied with these
requests. She testified that throughout this period "I was
wondering why | wasn't getting ny own noney so | could divvy it
out nyself and use it for nyself".

M's. Ransbottom deni ed that she had agreed with the Solicitor
that he would carry out an arrangenent by which he would hold the
bal ance of the insurance nonies |ess the $6,000 and give her
monthly interest paynents to increase her income: "No, no, no.
wanted all ny noney at once and he told nme as soon as it cones

t hrough, within the week to —ten to fourteen days, that | would
receive it. | didn't expect to get it inlittle dribs and drabs."

Ms. Ransbottom deni ed di scussing working out interest rates with
the Solicitor when she was in his office.

Ms. Ransbottom s son, Wayne Smith, was also called by the Law
Society's counsel to give evidence. He testified that in 1992 he
lived next door to his nother in Newmarket. He was aware of his
nother's financial situation at the tinme. She was $5000- $6, 000
behind in her rent and owed about $900 to Bell Canada, which had
di sconnect ed her tel ephone service. She also owed a small anount
to M. Smith hinself, who had paid her cable bill so that she was
able to watch television. M. Smth added that his nother used to
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eat supper at his home nost of the tinme, and that his sister took
her to the food bank a fewtines. M. Smth also testified that
his nother has a bad heart condition and that, even after the | aw
suit was settled, there were a few tines when she did not even
have any noney to buy her nedicati on.

M. Smith testified that on one occasion after the law suit was
settled he went into his nother's house for a visit and she was
crying at the table. \Wen he asked her what was wong she told
hi mthat she did not have any noney. He asked about the noney
fromthe settlenment and she said that she alnost had to beg the
Solicitor to get noney, and that she had phoned and phoned and
hadn't gotten any.

M. Smith testified that he accordingly took it upon hinself to
t el ephone the Solicitor and that the Solicitor sent her a cheque
for $1,000 or $1, 500.

When he was asked whether the Solicitor had provided any

expl anation for why he wasn't sending Ms Ransbottom s noney as
qui ckly as she wanted it, M. Smth responded that the Solicitor
had just said that it was invested. M. Smth added that when he
asked the Solicitor who had approved the investnent, the
Solicitor responded, "well, | took it in your nother's best
interest".

M. Smith testified that he spoke to the Solicitor on four or
five other occasions "to try and get ny nother sone noney".
Eventually, M. Smth testified he tel ephoned M. Uukkivi, a
personal friend, and asked himas a favour to | ook into the
pr obl em

On cross-examnation M. Smith agreed that when he called the
Solicitor he would ask for a certain anbunt of noney that his
not her needed to pay debts that were accunul ating, and that he
did not ask for the whole anbunt to be paid. He expl ai ned t hat
nei ther he nor his nother had any idea how long it took for noney
to conme in fromthe settlenment of a law suit. He testified that
he |l earned that the Solicitor had invested the noney only during
one particul ar tel ephone conversation with the Solicitor, at
which time M. Smith asked why it was taking so |long for the
settlement noney to conme in. M. Smth testified that "that's
when he told me that he had invested it in her best interests.
When | got off the 'phone |I asked my nother about that and she
said she had no —she signed no papers or had no conversation
about the noney to be invested.” M. Smith testified that it was
as a result of this discussion that he sought M. Uukkivi's
assi st ance.

The Solicitor testified that after M. Ransbottom s cl ai mwas
settled on the basis of a net paynent to Ms. Ransbottom of

$41, 000, Ms. Ransbottomcane into his office, and "I asked what
she wanted, how much she wanted." He testified that Ms.
Ranmsbottom sai d that she only needed $6,000. He added that Ms.
Ranmsbot t om had known that he had handl ed i nvestnents for peopl e,
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and that she was concerned about getting sufficient incone for
the next year or two. He testified that they had a di scussion
about interest rates, that Ms. Ransbottom asked himto invest

t he noney for her because she wanted i ncone. Unfortunately, he
added, it turned out that her children needed noney, and he
responded to several requests over the next few nonths that
amount s ranging from $1,000 to $4,000 be paid to Ms. Ransbottom
out of the invested funds (as particularized in paragraph 35 of
the Agreed Statenent of Facts above).

The Solicitor added that Ms. Ransbottom knew as a result of a

di scussion that he had with her that the persons and conpanies to
whom her noney was | oaned (as listed in paragraph 21 in the
Agreed Statenent of Facts above) were clients of his. (These
persons and conpani es included Pan Anerican and

Rei d/ Dhamal i e/ Fi nl ason.)

The Solicitor testified that sonme of the investnents flourished
but others did not because they went into real estate investnent
at a time when real estate values were deteriorating.

When he was contacted by M. Uukkivi, the Solicitor testified, he
told M. Uukkivi that the best he could possibly do was try to
sort it out and pay about $1,000 a nonth. That was not
satisfactory to M. Uukkivi, so he sued.

On cross exam nation the Solicitor acknow edged that his
correspondence to Ms. Ransbottom at the relevant tine does not
confirmthat he was instructed by her to invest any part of the
settlenment funds on her behalf, |let alone confirmher authority
to loan her funds to the particular borrowers involved, who were
clients. He did not send her copies of the prom ssory notes that
were the only security for the investnents, and sent no reporting
| etter concerning the investnent.

The litigation was settled on May 11, 1992, and the Solicitor
deposited the settlement funds into his m xed trust account on
May 21, 1992. As acknow edged in paragraphs 18 and 19 of the
Agreed Statenment of Facts, on May 15, 1992 the Solicitor arranged
for his client Jeanette Steed to |loan funds to Ms. Ransbottom
so that the Solicitor could w thdraw noney for fees in the anount
of $17,300.18, which he did on the sane day. He acknow edged t hat
he did not seek Ms. Ransbottom s authority to borrow these funds
to pay his fees, and he did not informeither Ms. Steed or Ms.
Ransbottom of his intention to do so at any tine.

As set out in paragraph 21 of the agreed statenent of facts, the
Solicitor disbursed $35,000 of the approximately $44, 000 t hat
remai ned of the settlenent funds to other clients on May 21. On
cross-exam nation the Solicitor acknow edged that it was only on
June 1, 1992 that he finally sent Ms. Ranmsbottomthe $6,000 (in
fact $6,040.22) that she had told himthat she needed.

The essential issue that the Panel is called upon to determne is
whet her the Solicitor was authorized by Ms. Ransbottomto invest
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approxi mat el y $35, 000 of the settlenment funds by way of |oans to
other clients of the Solicitor. If he diverted Ms. Ranmsbottonis
funds to the benefit of his other clients w thout Ms.
Ranmsbottom s authority the conplaint of m sapplication wll have
been nade out.

The Panel considered Ms. Ransbottom s testinmony to be credible
and convincing. The Panel al so considered the docunentation
avai lable fromthe Solicitor's file to be entirely consi stent
with the evidence of Ms. Ransbottomand M. Smth.

The Solicitor carefully docunented Ms. Ransbottonm s instructions
to settle her husband's law suit, both in the formof a
menmorandumto file dated May 12, 1992 and in a letter to Ms.
Ransbottom dated May 13, 1992. In the May 13 letter the Solicitor
confirmed that it was on May 11, 1992 that Ms. Ranmsbottom
attended at his office to sign a rel ease.

In neither his nenorandumto file dated May 12, 1992 (confirm ng
instructions to settle received on May 8, 1992) nor in his letter
of May 13, 1992 did the Solicitor make any reference to his
havi ng received instructions to invest any part of the settl enent
funds on Ms. Ransbottonis behalf. In the letter of May 13 he

wote that "I am advised that the settl ement funds shoul d be
t hrough within a week or two and | shall let you know as soon as
| hear."

Agai n, when the Solicitor wote to Ms. Ranmsbottomto provide her
with a cheque for $6,040.22, approximately two weeks after he

i nvested the bal ance of her funds, he made no reference to having
recei ved her instructions to invest the bal ance of the settlenent
funds on her behal f.

Nor are the alleged instructions to invest referred to in any

ot her docunent either prior to or within at | east several weeks
after the funds were advanced to the Solicitor's other clients on
May 21, 1992.

As M. Mark pointed out in argunent, beginning on July 16, 1992
the Solicitor wote to Ms. Ransbottomto forward nonthly
paynents of interest. It would have been apparent to a client
nore sophisticated that Ms. Ransbottom that she was receiving
interest on invested funds. It was by no neans clear to the Panel
that Ms. Ranmsbottom concluded fromthis correspondence that her
noney had been invested by the Solicitor. The Panel accepts M.
Smth's evidence that it was only during the tel ephone
conversation with the Solicitor sone nonths after the original

i nvestnments that he learned that the Solicitor had invested his
not her' s noney, and that neither he nor his nother knew how | ong
it took for funds fromthe settlenment of a law suit to be paid.

The Panel al so considered it highly inprobable that Ms.
Ransbottom who had debts that were significant to her and who
was having difficulty managing to pay for even the necessities of
life would authorize her |lawer to invest funds that she needed
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to persons involved in a project that by May 1992 could only be
consi dered specul ati ve.

M. Mark submitted that in investing Ms. Ransbottom s funds the
Solicitor was acting not as a |l awer but as a scrivener, that is,
as an agent to whom property is entrusted by others for the
purpose of lending it out at an interest payable to his
principal. It follows, M. Mk contended, that even if the Panel
is satisfied that the Solicitor invested the funds w thout Ms.
Ransbottom s instructions, he cannot be found guilty of

prof essi onal m sconduct; rather, if anything, he is guilty of
conduct unbecom ng a barrister and solicitor.

The Panel rejects this argunment. It is clear that Ms. Ranmsbottom
regarded the Solicitor as her lawer, and that it was in that
capacity that he was retained to act on M. Ransbottom s personal
injury claim The investnment of the settlenent funds, in the
Panel's view, is properly regarded as part of a continuing
solicitor-client relationship, rather than being outside the
Solicitor's professional responsibilities. The Solicitor's letter
of August 19, 1992 in which the Solicitor wites, on his |aw
firms letterhead, "I act on behalf of Ms. Ransbotton is
entirely consistent with this concl usion.

The Panel is accordingly satisfied, on the basis of evidence that
it considers both cogent and of clear and convincing wei ght, that
particular 2(a) in Conplaint D189/93 has been made out.

2(b) Conplaint D189/93 - Alleged M sapplication of $89, 131.13
fromPhyllis Wnters Estate

Particul ar 2(b) of conplaint D189/93 reads as foll ows:

"On or about June 11, 1992, [the Solicitor] nisapplied $89, 131. 13
nore or less fromthe estate of Phyllis Wnters."

(a) Agreed Statenent of Facts

In one of the Agreed Statenents of Facts that the Panel admtted
into evidence the parties agreed as foll ows:

40. Phyllis Wnters died on May 9, 1992. The Solicitor was a co-
executor and solicitor of her estate. Ralph G bson, a fellow
menber of Ms. Wnters' church, was naned as the other co-

execut or.

41. Letters of probate were issued on May 29, 1992. The entire
residue of Ms. Wnters' estate was to be paid to the Watch Tower
Bi ble & Tract Society of Canada. The Estate consisted mainly of
bank accounts. On June 9, 1992, the proceeds of these accounts
totalling $109, 055.42 were deposited into the Solicitor's trust
account. A bulk of these funds canme from an account at Central
Guaranty Conpany of Canada which the Solicitor requested by way
of letter dated June 5, 1992 a copy of which is attached as
Exhibit 18 to this agreed statenent of facts.
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42. The Solicitor disbursed the bulk of the Estate's funds as
follows, as is showm by the trust |edger account attached as
Exhi bit 19:

June 11/92 Transfer to Ronal d Hodgi ns a/c $14,001.49 June 11/92
Transfer of Cassic Delivery Services a/lc 5,417.76

(Rei d/ Dhamal i e) June 11/92 Transfer of Momm El ectric a/c

12, 348. 32 June 11/92 Transfer to Classic Delivery Services al/c
33, 750. 00 (Reid/ Dhanalie) (above transfers all paid to Jeanette
Steed) June 11/92 Transfer to Fam |y Hone | nprovenents Ltd. a/c
20,000.00 (funds paid to F. Mott-Trille for fees & disbursenents)
June 12/92 Howard Finlason 3, 613.56 $89, 131. 13 ===========

43. The first three | oan anobunts set out above were actually paid
to Jeanette Steed and represented repaynent to her of |loans to
the sane clients. The fourth paynent to her of $33, 750
represented the quarterly nortgage paynent on the second nortgage
she held on 2019-2035 Davenport Road, Toronto.

44. The $20,000 transfer to Family Honme | nprovenents Ltd. |edger,
(a client of the Solicitor) was paid to the Solicitor for fees
and di sbursenents in the matter of Fam |y Home | nprovenents Ltd.
v. Copa et al. The Solicitor's position is that he felt that the
| oan was properly secured in that $30,000.00 had been paid into
Court for the benefit of Fam |y Home | nprovenents Ltd.
(construction lien holdback). Attached collectively as Exhibit 20
to this agreed statenent of facts are the Reasons for Decision of
Master C arke (2), and Authorization and Direction of Famly Hone
| nprovenents and the Order of Master O arke. The $30, 000. 00 was
paid out of Court to Famly Hone | nprovenents Ltd. in March 1994
and the loan plus interest for a total of $25,465.66 was repaid
in full on March 24, 1994 after a pendi ng appeal was dealt wth.

45. The Solicitor also took $5,000 in executor's fees and
$8,579.23 in legal fees in June 1992. The Solicitor borrowed

$3, 000. 00 from his co-executor, Ral ph G bson, whose evidence
woul d be that the Solicitor advised himthe noney would be to pay
probate fees. However, the probate fees were actually only
$550. 00 and the bal ance of the $3,000.00 was used to pay part of
the Solicitor's fees. The Solicitor repaid M. G bson the

$3, 000. 00 by cheque under cover of letter dated June 10, 1992.

46. In June 1992, M. G bson also received a paynent of $5, 000. 00
representing executor's fees. A further paynent of approximtely

$1, 286.91, was nmade to Ral ph G bson on June 9, 1992 to reinburse

him for expenses incurred in respect of Ms. Wnters.

47. After the events regarding this estate canme to light, the

Wat ch Tower demanded the return of funds paid to M. G bson from
him By letter dated March 3, 1993, the Watch Tower Society
acknow edged M. G bson's return of the cheque in the anount of
$1, 286. 91 representing anounts incurred by himin relation to the
adm nistration of the estate. The Watch Tower Society is stil
seeking return of his executor's fees pretaken. The Solicitor
takes the position that the $1,286.91 paynent to M. G bson was
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for a debt legitimtely owed by the Estate. The [Law] Society
woul d not offer any evidence to the contrary.

48. The Solicitor did not advise M. G bson that it was inproper
to take executor's fees prior to the passing of accounts of the
estate and M. G bson would not have done so had he been provided
with this advice by the Solicitor. The principles set out in Re
Knoch (1982), 12 ET.R 162 were not foll owed.

49. During the Society's investigation of this matter, the
Solicitor advised the Law Society's exam ner that the Watch Tower
Society was aware it was a beneficiary of the Estate through the
co-executor, Ralph G bson. The Watch Tower Society denies that
this was the case. On Cctober 28, 1992, the exam ner spoke with
the Watch Tower Society's Secretary-Treasurer, Andre F. Ranseyer.
M . Ranseyer advised that the Watch Tower Society had no

knowl edge it was a beneficiary of the estate.

50. On Novenber 3, 1992, the same exam ner spoke with the co-
executor of the Estate, Ralph G bson. M. G bson advised that he
had no idea the Estate's funds were being | oaned to other clients
of the Solicitor's |law practice. He assuned the funds had al ready
been di sbursed to the Watch Tower Society because the Solicitor
was dealing with all legal matters of the Estate. The Solicitor
did report to M. G bson by letter dated June 9, 1992 forwardi ng
a copy of the notice to creditors appearing in the G obe & Mi
with distribution to be nade after Septenber 21, 1992.

51. The Watch Tower Society wote to the Solicitor by letter
dat ed Novenber 6th, 1992 requesting the status of the Antoni uk,
Finlay and Wnters estates, a copy of the Watch Tower Society's
Novenber 6th, 1992 letter is attached as Exhibit 21 to this
agreed statenent of facts. The Solicitor provided the Wnters
fileinits totality including the trust |edger to the Watch
Tower Soci ety on Novenber 12, 1992.

52. The Solicitor provided an accounting to the Watch Tower
Society on April 7, 1994, a copy of which is attached as Exhi bit
22 to this agreed statenent of facts. This was the only witten
accounting provided by the Solicitor.

53. The Momm | oan of $12,384.21 (together with interest of
$398.49) was paid and forwarded to the Watch Tower Society on
Novenmber 10, 1992. In addition, a paynment of $1,286.91 was nade
on March 1, 1993. A recent paynent of $25,465 was nade on March
24, 1994.

54. The Watch Tower Society nmmintains that it is owed $60, 030. 24
fromthe Wnters Estate. The Solicitor disputes that at | east
$1,473.88 representing di sbursenents is owng. As well, the
Solicitor disputes his obligation to repay the executor's fees
taken. Hs position is set out in a letter to the Watch Tower
Society dated April 20, 1994, a copy of which is attached as
Exhibit 23 to this agreed statenent of facts. The Solicitor
corresponded further with the Watch Tower Society by letter dated
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June 7, 1994, a copy of which is attached as Exhibit 24 to this
agreed statenent of facts. The Watch Tower Society responded by
letter dated June 11, 1994, a copy of which is attached as
Exhibit 25 to this agreed statenent of facts.

(b) Viva Voce Evidence

Andre Ranseyer testified that between 1980 and the end of 1994 he
was enpl oyed as the Financial Conptroller and Secretary-Treasurer
of the Watch Tower Society. The Watch Tower Society pronotes the
obj ectives of the Jehovah's Wtness religion. M. Ranseyer
testified that as Secretary-Treasurer his responsibilities

i ncl uded handling estates in which the Watch Tower Society was
designated as a beneficiary.

During the fifteen years that he had these responsibilities, M.
Ranseyer testified, he generally |earned of bequests through the
executor of the estate or the estate's solicitor. On sone
occasions he |l earned of the bequests fromthe Ofice of the
Public Trustee. He was generally informed of such a bequest
within a nonth of the testator's death, he testified.

M. Ranseyer testified that he has known the Solicitor for

approxi mately 40 years. Although M. Ranseyer held a nunber of
positions in foreign countries early in his career, he testified
that he has had nore contact (though not extensive contact) with
the Solicitor since he (M. Ranseyer) returned to Canada 22 years
ago. He testified that the Solicitor (who is also of the
Jehovah's Wtness faith) has been involved in approximately 20 to
24 estates over the |last 20 years.

M. Ranseyer testified that though Phyllis Wnters died on May 9,
1992, and letters probate were issued on May 29, 1992, he did not
| earn about the bequest to the Watch Tower Society in Ms,
Wnters' will until October 28, 1992 (nore than four nonths after
the funds were transferred to the persons listed in paragraph 42
of the Agreed Statenent of Facts, and after the executor's fees
and | egal fees specified in paragraph 45 of the Agreed Statenent
of Facts were paid to the Solicitor). M. Ranseyer testified that
he | earned of the bequest only when he received a tel ephone cal
from Dani el Pole (who was a | awyer associated with the Solicitor
in practice at the tinme, and who had al so done | egal work for the
Wat ch Tower Society) and WIliam Edward of the Law Society.

M. Ranseyer also testified that the followi ng day he received a
tel ephone call fromthe Solicitor. The Solicitor told M.

Ranseyer during this conversation that he should take note of the
Wnters estate, M. Ranseyer testified, and added that funds

bel onging to the estate had been invested in short term

i nvestnents that would be com ng due soon. M. Ranseyer testified
that the Solicitor told himthat he (the Solicitor) and M. Ral ph
G bson were the co-executors of the estate and that the Watch
Tower Society should have its funds before very | ong.
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M. Ranseyer also testified that when the Solicitor sent the
letters probate to the Watch Tower Society with his notification
that he was handling the estate, M. Ranseyer noticed that the

| etters probate were notarized by the Solicitor's associate, M.
Pol e. He added that M. Pole was not acting under the authority
of the Watch Tower Society in dealing with the Wnters estate.

M. Ranseyer testified that the Wnters estate was very
straightforward. The assets, which were valued at approxi mately
$109, 000, were in the formof three or four savings accounts in a
bank and a couple of guaranteed investnent certificates, and that
these were transferred to the Solicitor's trust account.

Ral ph G bson, who was the Solicitor's co-executor, was al so
called as a witness by the Law Society's counsel. He is 66 years
ol d, and was enployed as a contractor prior to his retirenent.

M. Gbson testified that he and Ms. Wnters were nenbers of the
same Jehovah's Wtness congregation, and that he had known her
for approximtely twenty years prior to her death on May 9, 1992.

M. G bson testified that he has known the Solicitor for
approximately thirty years, and that alnost thirty years ago M.
G bson was the executor of another estate for which the Solicitor
did the necessary legal work. In that case, again, the Watch
Tower Society was a beneficiary.

In the case of the Wnters estate, M. G bson testified, he and
the Solicitor were co-executors, and the Solicitor also served as
the estate's lawer. M. G bson testified that his own

responsi bilities, as discussed with the Solicitor, included going
through Ms. Wnters' personal belongings, selling her furniture,
and notifying her Iandlord of her death.

M. G bson testified that under cover of a letter dated June 9,
1992 fromthe Solicitor he (M. G bson) received a cheque that
represented paynent of executor's fees in the anount of $5,000
together with $286.91 to reinburse himfor expenses. M. G bson
testified that he had not requested that his fees be paid at that
tinme.

M. G bson testified that he had no further involvenent with the
estate, and that he concluded that the estate had been wound up
because his executor's fees had been paid.

M. G bson testified that he had assuned that it was the
Solicitor's responsibility to notify the Watch Tower Society of
Ms. Wnters' bequest. M. G bson added that he had no

di scussions with the Solicitor about how the estate funds were
bei ng handl ed, or about the estate funds being |loaned to third
parties. He first learned that funds fromthe estate had been

| oaned to other clients of the Solicitor's law practice in early
Novenber 1992, when WIIliam Edward of the Law Society inforned
M. G bson of the | oans.
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The Solicitor testified that his associate, Daniel Pole, had
noved to the Toronto area from New Brunswi ck, where he had
handl ed litigation for the Watch Tower Society. He further
testified that d en How, who was enpl oyed as senior counsel to
the Watch Tower Society at the relevant tinme, had proposed that
M. Pole handle all estates work for the Watch Tower Society in
appreciation for the sacrifice that M. Pole had nade in

rel ocating to Ontario.

The Solicitor testified that M. Pole had notarized a copy of M

Wnters' will for the purpose of obtaining probate. The Solicitor
expl ai ned that he could not notarize the docunent hinself because
he was an executor of the estate.

The Solicitor testified that he found it peculiar that M. Edward
of the Law Society would conmuni cate with M. Ranseyer to
determ ne whet her he was aware of the Wnters estate, in view of
the fact that M. Pole was famliar with it.

The Solicitor also testified that M. G bson agreed to | ook after
Ms Wnters' apartnment and to make funeral arrangenents, while the
Solicitor agreed to handle investnents.

The Solicitor testified that not all of the persons to whom he

| oaned noney on behalf of the Wnters estate repaid those | oans,
and that the Solicitor's famly rai sed enough noney to wite a
certified cheque to the Watch Tower Society for approximtely
$51, 000, which was eventually accepted in full and final
settlenment of the Watch Tower Society's claimagainst the
Solicitor arising out of his handling of the Wnters estate.

I n cross-exam nation the Solicitor acknow edged that there were
no creditors of Ms Wnters' estate; no one responded to the
advertisement for creditors that the Solicitor placed in the
newspaper. He al so acknow edged that he did not provide his co-
executor, M. Gbson, with particulars of the |oans that he nade
on the estate's behal f, though he testified that M. G bson knew
that estate funds were going to be invested. He testified that he
t hought that the Watch Tower Society would be paid nore quickly
than it in fact was.

Judy Kelly, who worked as the Solicitor's secretary for
approximately 25 years, was also called as a witness by the
Solicitor's counsel. She testified that she prepared a notari al
certificate to be attached to a copy of Ms. Wnters' will that
was admtted to probate; that she prepared the notari al
certificate in M. Pole's name because the Solicitor was a co-
executor and could not notarize the certificate; that she took

t he docunent into M. Pole's office with the original and asked
himto sign the notarial copy because the Solicitor could not;
that M. Pole flipped over to the notarial page and | ooked at it
and said "Ah, yes, the Wnters estate"; and that M. Pol e signed
the notarial copies and returned the docunents to her.
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Dani el Pole was called by counsel for the Law Society in reply.
He testified that he was called to the bar in 1987 in New
Brunswi ck and 1991 in Ontario. Wien he noved to Ontario he
practised in association with the Solicitor for approximtely two
years. Hi s practice has, at all times, been primarily litigation,
t hough when he was associated with the Solicitor he al so handl ed
the odd real estate deal or estate, he testified.

M. Pole testified that he handled litigation work for the Watch
Tower Society while he was associated with the Solicitor. He was
not havi ng any di scussions at about that tinme, he testified,
about doing solicitor's work on estates in which the Watch Tower
Soci ety was naned as a beneficiary. He was involved in two
estates in which there were litigation issues, he added.

M. Pole testified that he first |earned of the Wnters estate in
the fall of 1992 when he was approached by M. Edward of the Law
Soci ety and asked whether he would be willing to co-sign cheques
witten on the Solicitor's m xed trust account. He added t hat

t hough he now understands that he signed a notarial certificate
attached to a copy of Ms Wnters' will, he had no nenory of that
at the time. He testified that Judy Kelly must be m staken if she
said that he recognized the Wnters estate when he was asked to
notarize the notarial certificate.

M. Pole testified that when he was approached by M. Edward in
the fall of 1992 he and M. Edward tel ephoned M. Ranseyer, who
said that he had not heard of the Wnters estate (or the Antoniuk
or Finlay estates, either). M. Pole added that he told the
Solicitor in the parking ot that the Solicitor better do
sonething, and that if he did not M. Pole would have to do
somet hi ng hinsel f when he returned froma business trip
approximately a week later. (This conversation explains the
Solicitor's tel ephone call to M. Ranseyer on the follow ng day,
Oct ober 29, 1992.)

The Panel considered the fact that in her will Ms Wnters
conferred a very general power to invest on her co-executors. The
Panel al so accepts that the Solicitor and M. G bson agreed upon
a very natural division of |abour that was based upon a nodel

that they had adopted al nost 30 years earlier when M. G bson was
an executor and the Solicitor was the estate | awyer for another
estate. On this nodel, M. G bson did the physical work of
col l ecting and disposing of Ms Wnters' furniture and personal
property, while the Solicitor did the necessary legal work. On
such a division of responsibility, the task of arranging for
estate funds to be invested if necessary woul d no doubt have
fallen to the Solicitor.

In the Panel's view, however, it does not follow that the
Solicitor should be absol ved of responsibility for inform ng his
co-executor and the beneficiary of the estate, the Watch Tower
Society, of the |oans of estate funds that he made to ot her
clients. The Solicitor's failure to informM. G bson of the
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investnments is particularly surprising in light of the fact that
he informed M. G bson in witing that he had advertised for
creditors, and even that he had paid two accounts that totalled
| ess than $60.

The Panel accepts M. Pole's evidence that he was not seized of
responsibility for the Wnters estate on behalf of the Watch
Tower Society. The fact that he signed the notarial certificate

t hat acconpani ed the application for probate is in no way

i nconsistent with M. Pole's evidence on this point. It is clear
fromthe evidence of the Solicitor and his secretary, Judy Kelly,
that the reason M. Pole was asked to notarize the notarial copy
of Ms. Wnters' will was that the Solicitor hinself, as a co-
executor, could not do so. The Panel does not consider Ms Kelly's
evidence that M. Pole said words to the effect of "Ah, the
Wnters estate” when he was asked to sign the notari al
certificate necessarily to be inconsistent with his evidence that
he had no responsibility for the Wnters estate on behalf of the
Wat ch Tower Society, and did not renmenber this limted prior

i nvol venent with the estate when the estate was drawn to his
attention several nonths later. If Ms Kelly inferred that M.
Pole was famliar with the estate when he was asked to sign the
notarial certificate, in the Panel's view her inference was

m st aken.

The Panel accepts M. Ranmseyer's evidence that he first |earned
of the Wnters estate on Cctober 28, 1992, and that the first
comuni cation that the Watch Tower Society received fromthe
Solicitor concerning the estate was in the formof a tel ephone
call fromthe Solicitor to M. Ranseyer the follow ng day,

Oct ober 29, 1992.

In light of the uncertain state of the Davenport Road project in
which the Solicitor's other clients had invested, the Solicitor's
i nvestment of the Wnters estate's funds in June 1992 can only be
regarded as risky. What is lacking in the evidence | ed on behalf
of the Solicitor is any explanation why the Wnters estate's
funds shoul d have been invested at all, rather than being
distributed to the beneficiary. Even if such an expl anati on had
been forthcom ng, the only plausible explanation for why the
estate funds would be | oaned to the persons listed in paragraph
42 of the Agreed Statenent of Facts would be to benefit other
clients of the Solicitor at the potential expense of the Wnters
estate and the Watch Tower Society.

Al t hough he was a co-executor of the Wnters estate, the estate's
funds were not the Solicitor's to deal with as if they were his
own. The Panel has concl uded on the evidence that the Law Society
has established to the necessary degree of certainty that the
Solicitor is guilty of professional m sconduct in that he

m sapplied $89,131.13 fromthe estate of Phyllis Wnters as

al l eged in paragraph 2(b) of Conplaint D189/ 93.
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Particular 2(c) of Conplaint D189/93 - All eged M sapplication of
$65, 000 fromthe Estate of Florence Antoniuk

Particular 2 (c) of Conplaint D189/93 reads as foll ows:

“"I'n or about August 1991, [the Solicitor] m sapplied $65, 000 nore
or less fromthe estate of Fl orence Antoniuk."

(a) Agreed Statenent of Facts

In one of the Agreed Statenents of Facts that the Panel admtted
into evidence the parties agreed as foll ows:

55. The Solicitor acted for Florence Antoniuk in the preparation
of her will dated April 15, 1991. He also acted for her on the
sale of her hone in the late spring of 1991. The sal e proceeds of
Ms. Antoniuk's property anount to $252,880.96. The Solicitor

i nvested $158, 000 of these funds in loans to other clients of his
| aw practice pursuant to a direction signed by Ms. Antoniuk on
May 28, 1991, a copy of which is attached as Exhibit 26 to this
agreed statenent of facts. The nonies | oaned were as foll ows:

(1) Dresar/Finlason $120, 000.00 (2) Gaetano/ Stevenson $30, 000. 00
(3) Vlado Dresar $8,000.00

The Law Society's position is that these | oans were not properly
secured. The Solicitor has produced a copy of an executed

unr egi stered nortgage regarding the Dresar ($8,000.00) | oan
regarding a property at 960 Huntingwood Drive, Scarborough, a
copy of which is attached as Exhibit 27 of this agreed statenent
of facts. The Solicitor's explanation for failing to register the
nortgage is that this property was in the final stages of
severance and sale. The Law Soci ety does not accept this

expl anat i on.

56. The Dresar/Finlason | oan proceeds were actually paid to Ella
Stubbs in repaynent to her of an earlier loan. O the funds,

| oans to Gaetano/ Stevenson, $16,708.84 was transferred to the
Solicitor's general account for fees and di sbursenents. The nobney
lent to Vlado Dresar ($8,000.00) was advanced on the security of
a prom ssory note. These funds were paid to Pan Anmerican Hol di ngs
and were subsequently repaid.

57. Followi ng her release fromhospital in or about June, 1991,
Ms. Antoniuk resided in the hone of Wendy and Edward Bober, a
small two bedroom apartnment 99 Tindall Avenue, until her death in
that apartnent on July 15, 1991 at the age of 80.

58. Prior to Ms. Antoniuk's death, the Solicitor took $5,309.75
on account of fees for which he prepared three separate fee
billings in the amounts of $160.50, $614.20 and $4, 695.55. These
accounts were for the preparation of Ms. Antoniuk's WIIl, and
the sale of her honme. Copies of the fee billings are attached as
Exhibit 28 to this agreed statenent of facts.
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59. Under the ternms of Ms. Antoniuk's will, the Watch Tower
Bible & Tract Society of Canada was to receive $40,000 and the
Par kdal e Congregation of Jehovah Wtnesses $1,000. Ms.

Ant oni uk' s son, Janes Barber, was the residuary beneficiary.
Under the ternms of the will, Edward Bober and Agnes Hanna, both
of whom were fell ow nmenbers of the Jehovah Wtnesses Ki ngdom Hal
wer e appoi nted as co-executors.

60. Ms. Antoniuk's son sought to contest Ms. Antoniuk's
testanentary capacity and specifically sought to overturn the
charitabl e bequests nmade. M. Barber retained the counsel of

Cass, MIller & Associates in this regard. The action to set aside
the will was eventually discontinued. The Soci ety does not allege
any inpropriety on the part of the Solicitor in the preparation
of Ms. Antoniuk's revised wll.

61. During the period July 15, 1991 to Septenber 30, 1992, the
Solicitor's trust |edger account reveals the follow ng
transacti ons:

Recei pts Paynents

July 15/91 Trust account bal ance $ 74,571.21 July 25/91 Fees and
di sbursenents $ 6,955.00 Aug. 1/91 Loan to Hazel Morris 15, 000. 00
Aug. 2/91 Loan to Hazel Mrris 25,000.00 Agnes Hanna - Executor's
fees 5,000.00 Aug. 16/91 Fees and di sbursenents 3, 235.00 Aug.
21/91 Loan to Reid/Dhanalie/ Finlason 18, 000.00 Aug. 26/91
Repaynent of Morris | oan 25,222.56 Aug. 29/91 Loan to

Rei d/ Dhamal i e/ Fi nlason 7,000.00 Aug. 28/ 91 Repaynent of Mrris

| oan 15,123.25 Sept. 12/91 Interest on |loan to Pan
Ameri can/ Fi nl ason 412.50 Sept. 25/91 Transfer to savings al/c

32, 000. 00 Nov. 24/91 Disbursements 1,579.66 Nov. 27/91 Transfer
from savings a/c 25,000.00 Nov. 27/91 Cass MIller & Associ ates
re: James Barber 25,000.00 Jan. 21/92 TD Bank - bal ance from Ms
Ant oni uk's bank a/c 6,408.77 Jan. 28/ 92 Edward Bober -Executor's
fees 5,000.00 Feb. 5/92 Wendy Bober 1,020.00 May 7/92 Repaynent
of Gaetano/ Stevenson | oan 31,499.16 Transfer from savings a/c
7,266.14 Cass MIller & Associates re: Janes Barber 40, 000.00 June
1/ 92 Wendy Bober 2,429.92 June 16/ 92 Prospect Cenetery 877.00
Sept. 30/92 Repaynent of Dresar |loan 9,131.95 Partial repaynent
of Dresar/Finlason |oan (P& ) 27,500.00 Cass MIler re: Barber

38, 898. 60 $224, 565. 26 $224, 565. 26

A copy of the trust |edger statement is attached as Exhibit 29.

62. O the trust |edger set out the paragraph above, the
followi ng are disbursenents of the estate funds nade by the
Solicitor which are the subject of this conplaint:

Dat e Payee

Aug. 1/91 Hazel Morris $15,000.00 Aug. 2/91 Hazel Morris
25, 000. 00 Aug. 21/91 Transfer to Howard Finlason a/c re
Rei d/ Dhamal i e/ inlason (funds paid to Finlason) 18, 000.00 Aug.
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29/ 91 Transfer to Howard Finlason a/c re Investnents (funds paid
to F. Mott-Trille re fees) 7,000.00 $65, 000. 00

63. The two |loans to Hazel Morris were repaid on or about August
28, 1991, approximately one nonth after the | oan was nade.

64. The Solicitor took additional amounts as fees and
di sbursenents ($1,095.00 in probate fees) following Ms.
Ant oni uk' s deat h:

July 25, 1991 $ 6,955. 00 August 16, 1991 3, 235.00
$10, 190. 00

Tot al

The Solicitor has now provi ded copies of the accounts to the Law
Society. Copies of these fee billings which were contained in the
Solicitor's file but were not sent to the executor are attached
as Exhibit 30.

65. The Solicitor paid executor fees in the anount of $5,000 to
Edwar d Bober on January 28, 1991. Agnes Hanna was pai d her
executor fees in the amount or $5,000 on August 2, 1991. Neit her
execut or has received any account or fee billing representing the
amounts for fees the Solicitor has withdrawmn fromthe Estate,

ot her than those shown to them by the Solicitor during the
nmeeti ng of January 6, 1992. The Watch Tower Society is seeking
return of the executors' fees prematurely taken. Neither executor
woul d have accepted the fees had the Solicitor advised that it
was i nmproper for themto do so. The Solicitor believed that both
execut ors deserved conpensation for all of their efforts on
behal f of Ms. Antoniuk and her estate. The Law Soci ety does not
contest this position.

66. The residuary beneficiary has received the foll ow ng
paynent s:

Novenber 27, 1991 $ 25, 000.00 May 7, 1992 40, 000. 00 Septenber 30,
1992 38,898.60 ——$ 103, 898. 60

67. Al though two paynents had been made fromthe estate in
Novenber 1991 and May 1992, M. MIler continued to press the
Solicitor for details of the estate investnents. By letter dated
May 19, 1992, the Solicitor wote to M. MIler providing him
with sonme details of a series of |oans that were assets of the
Estate, a copy of that letter is attached as Exhibit 31 to this
agreed statenent of facts. By letter dated August 14, 1992, a
copy of which is attached as Exhibit 32 to this agreed statenent
of facts, M. MIler sought further information fromthe
Solicitor. The Solicitor did not respond to M. Mller's
correspondence; accordingly, M. MIller wote a letter of
conplaint to the Law Society. The Law Soci ety corresponded with
the Solicitor regarding this conplaint. The Solicitor replied by
| etter dated Septenber 30, 1992, a copy of which conplete with
enclosures is attached as Exhibit 33 to this agreed statenent of
facts. By letter of the sane date he also replied to M. Mller,
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a copy of the Solicitor's letter to M. MIller is also attached
as Exhibit 34.

68. During a tel ephone conversation between the Society's
auditors and M. Bober on Novenber 17, 1992, M. Bober was

advi sed of the investnents nade by the Solicitor after Ms.
Ant oni uk's death and indi cated that he had no know edge of the
investnents after her death. It was during this tel ephone
conversation wth the Society's auditor that the Bobers were
first advised of the obligations of an executor, including the
executor's obligation to first pay specific bequests over those
to residuary beneficiaries. The Solicitor would testify that he
advi sed the Society's Auditor that the reason he paid the
residuary beneficiary prior to paying the specific bequests was
because the executors wish to settle the threatened litigation
concerning Ms. Antoniuk's testanentary capacity. The Society
Audi tor would testify that he does not recall this conversation
The Auditor would further testify that the Solicitor may have
provided this information. The Solicitor would testify that he
specifically advised the Auditor about the three doctors' reports
and the threatened litigation. The Society accepts that it could
not offer any evidence to contradict the Solicitor's expected
evi dence as set out above in this paragraph.

69. Fol |l owi ng discussions with the Society auditor, M. Bober
contacted the Solicitor to request information about the status
of the estate. The Solicitor responded by |letter dated Decenber
4, 1992 in which he enclosed an unsigned, typewitten statenent
setting out his position respecting his involvenent in the
Antoni uk estate. A copy of the Solicitor's Decenber 4, 1992
letter conplete with enclosure is attached as Exhibit 35 to this
Agreed Statenment of Facts.

70. The executors responded by letter dated Decenber 18, 1992, a
copy of which is attached as Exhibit 36 to this Agreed Statenent

of Facts in which they expressed concern about several statenents
made in the Solicitor's letter.

71. By letters dated Decenber 28, 1992, copies of which are
attached collectively as Exhibit 37 to this agreed statenent of
facts, the Watch Tower Society wote to the executors to inquire
about the status of the Antoniuk estate.

72. The executors and Wendy Bober net with the Solicitor in his
home on or about January 6. During that neeting they discussed a
nunber of statenents set out in the Solicitor's Statenent and the
|l etter of response to the Law Society as well as to discuss the
Wat ch Tower Society's Decenber 28, 1992 letter. Specifically, the
executors noted that contrary to the informati on set out on page
two of the Solicitor's Statenent to the Law Society, Ms.
Ant oni uk's son had not visited her in the hospital. The Solicitor
understood fromthe executors that the son had arranged for a
psychiatrist to exam ne his nother in the hospital, as to her
ment al conpetency, from which he had assunmed the son had visited
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Toronto. Further, on page five of the Solicitor's Statenent, he
stated that investnments were nade on behalf of the executors. The
executors confirmed to the Solicitor that they were not consulted
respecting any investnents made prior to Ms. Antoniuk's death
nor did they receive any information regardi ng i nvestnents nade
followi ng her death until the Solicitor's Decenber 4, 1992 |etter
whi ch al so contained the typewitten summary purporting to be an
accounting of the estate funds.

73. Wiile both the executors realized the Solicitor had invested
Ms. Antoniuk's funds before she died and that there were del ays
in realizing these investnents, they had no idea that the
Solicitor had invested any of the estate funds after Ms.

Antoni uk's death. The Solicitor's position is that the executors
knew that he was handling investnents but admtted that they were
not given any particulars of such investnents. The executors
understood that the Solicitor had made i nvestnents of Ms.

Antoni uk's nonies prior to her death but were unaware of the
dates of any investnents follow ng her death

74. The Solicitor responded to the Watch Tower's Decenber 28,
1992 letter to the executors by letter dated January 8, 1993, a
copy of which is attached as Exhibit 38 to his agreed statenent
of facts.

75. The Solicitor provided M. MIler with an accounting, by
letter dated April 17, 1994, refer to paragraph 77.

76. To date, the following | oans made prior to Ms. Antoniuk's
death are still outstanding:

Dresar/ Fi nl ason re Scarborough | ot $124, 792. 42
Rei d/ Dhamal i e/ Fi nl ason re 2019 and 2035 25, 000. 00
Davenport Rd. $149, 792. 42

77. The Solicitor has paid the Watch Tower Society the follow ng
amount s on account of their $40,000.00 interest in the estate:

March 2, 1993 $11, 421. 58 Decenber 29, 1993 18, 514.42 March 9,
1994 5, 000. 00 June 9, 1994 5, 064. 00 Total $40, 000. 00

The specific bequest has been paid in full.

78. The Solicitor provided an accounting of the Antoniuk estate
to the Watch Tower Society on April 7, 1994. The Solicitor copied
M. MIler with the correspondence to the Watch Tower Society.

(b) Viva Voce Evidence

Andre Ranseyer, the Financial Conptroller and Secretary-Treasurer
of the Watch Tower Society at the relevant tine, who was
responsi bl e for estates in which bequests were nade to the Watch
Tower Society, testified that the Solicitor informed the Watch
Tower Society of Ms. Antoniuk's bequest very shortly after Ms.
Ant oni uk's death on July 15, 1991. He added, however, that the
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Wat ch Tower Society heard nothing further fromthe Solicitor
until M. Ranmseyer wote to enquire about the status of the
estate in Septenber 1992.

Two weeks |l ater, M. Ranseyer testified, the Solicitor called him
in response to M. Ranseyer's letter. The Solicitor nentioned
during the conversation, M. Ranseyer testified, that he had paid
the residual beneficiary James Barber (Ms. Antoniuk's son)

bef ore paying the specific bequests in the anount of $40, 000 and
$1,000 to the Watch Tower Society and the Parkdal e Congregation
of Jehovah Wtnesses respectively. The Solicitor explained that
he did so as a result of pressure he was receiving from M.
Barber's | awer, M. Ranseyer testified. The Solicitor also asked
M. Ranseyer to "back himup", M. Ranseyer testified.

M. Ranseyer testified that his reaction to the Solicitor's
request was that the Solicitor could have | et the Watch Tower
Soci ety know about the pressure he was under to nmake paynents to
the residuary beneficiary before the paynents were in fact nade.

Wl liam Edward, the Law Soci ety auditor who was responsible for
the investigation into conplaints against the Solicitor,
confirmed that the Watch Tower Society had been paid in full.

The Solicitor testified that on May 28, 1991 (a few weeks before
her death) Ms. Antoniuk signed an authorization and direction
(which was received in evidence) whereby the Solicitor was

aut hori zed to invest the proceeds of the sale of Ms. Antoniuk's
house on her behalf in his absolute discretion.

He al so pointed out that the $158,000 that was | oaned to other
clients of the Solicitor's law practice as referred to in

par agraph 55 of the Agreed Statenent of Facts were | oaned
pursuant to the unqualified authorization prior to Ms.

Ant oni uk' s' s deat h.

The Solicitor testified that the executors of Ms. Antoniuk's
estate were actively involved in the sale of Ms. Antoniuk's hone
and knew that Ms. Antoniuk had given the Solicitor absol ute
authority to invest the proceeds of the sale. He added that the
executors told himthat he was doing a good job, and that he
should "carry on". He acknow edged that though the specific
bequests to the Watch Tower Society had been paid in full, the
resi duary beneficiary had not been paid in full even at the tine
of the hearing.

I n cross-exam nation, the Solicitor acknow edged that the
authority to invest passed to the executors upon Ms. Antoniuk's
death, and that the executors knew about the investnents he nade

after Ms. Antoniuk's's death. He added that "I thought the
understanding was | would continue that on behalf of the estate
until we settled it. | didn't tell themwhat the investnents

were. | thought | had that authority fromthe executors."
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Agnes Hanna was also called as a witness by the Solicitor's
counsel. Ms. Hanna was one of the co-executors of Ms.
Ant oni uk' s est ate.

Prior to Ms. Antoniuk's death Ms. Hanna was involved in
arranging for Ms. Antoniuk's house to be sold. She testified

t hat when Ms. Antoni uk sold her house she gave the Solicitor
full discretion over her investments, and told the Solicitor in
Ms. Hanna's presence "you do what you want".

Ms. Hanna testified that though the will gave the executors
conpl ete discretion over investnents, "the reason we had M.
Mott-Trille is because we as executors were not |egally m nded as
a lawer would be so we hired a | awer." She added that they did
not have any di scussion at that tinme about what was to be done in
future with the noney in Ms. Antoniuk's estate.

Ms. Hanna testified that on Decenmber 18, 1992 she and her co-
executor wote in a letter to the Solicitor that "the fact is we,
executors were never asked, inforned or otherw se consulted about
estate investnments nmade after Ms. Antoniuk's death.”

I n her exam nation-in-chief Ms. Hanna testified that she and her
co-executor prepared this letter "out of fear”. She expl ained
that she was receiving calls fromthe Watch Tower Society in
which it was suggested that the Solicitor was inproperly

wi t hhol di ng noney, and that they felt they had to "put fear into
him too."

Ms. Hanna testified in chief that the will gave the co-executors
conpl ete discretion and that they gave that discretion to the
Solicitor. Ms. Hanna testified that she and her co-executor
wote in their Decenber 18, 1992 letter to the Solicitor that
they were never "asked, informed or otherw se consulted about
estate investnents made after Ms. Antoniuk's death" because they
were told by the Watch Tower Society to put those words in the
letter, and that those words were not true.

I n cross-exam nation Ms. Hanna acknow edged that she did not
talk to the Solicitor about his nmaking nore investnents after
M's. Antoniuk's death. She al so acknow edged that the statenent
in her letter of Decenber 18, 1992 that the executors were never
asked, infornmed or otherw se consulted about estate investnents
made after Ms. Antoniuk's death, was true.

In re-exam nation Ms. Hanna testified that under cover of a

| etter dated December 4, 1992 fromthe Solicitor to Ms. Hanna
and her co-executor, she received a schedule in which investnents
he made on behalf of Ms. Antoniuk's estate were detail ed. She
also testified that she approved those investnents.

The Panel considered the fact that in her will Ms. Antoniuk
conferred a broad power of investnment on her co-executors,

i ncluding a power to make i nvestnents that woul d otherw se not be
proper for a trustee.
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The Solicitor was not a co-executor of the Antoniuk estate. The
Panel accepts that the executors did not involve thenselves in
estate investnents and that they acquiesced in the Solicitor's
continuing to be responsible for the investnent of estate funds
after Ms. Antoniuk's death.

The Panel does not give significant weight to the fact that Ms.
Hanna and her co-executor wote to the Solicitor in Decenber 1992
di savowi ng any know edge of estate investnents nade after Ms.
Antoni uk's death. That letter was clearly self-protective and was
i nfluenced by what Ms. Hanna had been told by a senior
representative of the Watch Tower Society, an armof the
Jehovah's Wtness faith that Ms. Hanna shared with her co-
executor, the Solicitor, and Ms. Antoniuk herself. Nor does the
Panel place significant weight on Ms. Hanna's evidence in cross-
exam nation that the statenent nmade in the Decenber 18, 1992
letter was true at the tine it was nade; this evidence was
contradicted not only by her evidence-in-chief but also by her

evi dence in re-exam nation

However, even on the Solicitor's own evidence he did not tell the
co-executors what the investnments were, though he "thought the
under st andi ng" was that he would continue to invest estate funds
until the estate was settl ed.

The Solicitor invested estate funds in |oans secured only by

prom ssory notes to clients of his |aw practice including clients
involved in the Davenport Road project. The |oans to the persons
listed in paragraph 62 of the Agreed Statenent of Facts
benefitted other clients of the Solicitor at the expense of the
Antoni uk estate and its residual beneficiary, who still has not
been paid what is due to him

The Panel received no evidence that the executors of the estate
were informed of these investnents until Decenber 1992, al nost a
year and a half after the investnents were nmade. In the Panel's
view, before making investnents of this nature an estate's
solicitor would require nmuch nore specific authority fromthe co-
executors than the nere acqui escence of the executors, as in the
present case. It is clear to the Panel that the executors were
not informed of the Solicitor's relationship with the persons to
whom t he estate's funds were | oaned, or the risk that the |oans
may not be repaid. In the Panel's view, the Solicitor m s-applied
$65, 000. 00 fromthe estate of Florence Antoniuk, as alleged in
particular 2(c) of conplaint D189/93.

Particular 2(d) of Conplaint D189/93 - Alleged M sappropriation
of $45,000.00 from Estate of Margaret Finlay

Particular 2(d) of Conplaint D189/93 reads as foll ows:

I n or about Septenber 1991, [the Solicitor] m sappropriated
$45,000 fromthe estate of Margaret Finlay by using these funds
to pre-pay his fees on an unrelated matter.
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(a) Agreed Statenent of Facts

In one of the Agreed Statenents of Facts that the Panel admtted
into evidence, the parties agreed as foll ows:

79. Margaret Finlay was a client of the Solicitor. In January
1987, at the age of 92, Mss Finlay gave the Solicitor general
power of attorney. In June 1987, Mss Finlay entered a nursing
honme and the Solicitor rented out her hone.

80. In October 1988, the Solicitor borrowed $100, 000 from Robert
Skel ly secured by a nortgage on Mss Finlay's property. Sone of
the funds were used to pay off loans fromother clients but

$90, 000 was | oaned to Pan Anerican for a purchase of an option on
aunit in a senior's citizen condom niumin Holland Landi ng that
the conpany was building at the tinme. The Solicitor stated that

M ss Finlay had selected a unit on the ground floor of the
condom ni um conpl ex in which she expected to reside. The
Solicitor did not, however, prepare any docunmentation in
connection with the all eged option.

8l. Mss Finlay died on Septenber 6, 1989. The Solicitor and

Cl aude Werden were nanmed as co-executors in the WIIl. Under the
terms of Mss Finlay's WIIl after the paynent of any debts and
expenses the entire residue of the Estate was to be paid to the
I nternational Bible Students Associ ati on.

82. The main assets of the estate on the date of Mss Finlay's
death were a property at 11 Horton Blvd., and the $90,000 | oan to
Pan American Holdings Ltd.. In Septenber 1988, based on a market
anal ysis, the Horton Blvd. Property ranged in value from $190, 000
to $209,000. The Pan American |oan remains outstanding and is
unsecur ed.

83. In April 1990, the Solicitor borrowed $15, 000 on behal f of
the estate fromanother client, the estate of Norman Harvey
Gigg; $7,500 of these funds were used to pay the Solicitor's
fees; $6,937.60 of these funds were transferred to the
Solicitor's general account to cover disbursenents.

84. The Solicitor was appointed sol e executor of the estate on
July 31, 1991 after M. Wrden renounced. The Solicitor did not
obtain letters probate until August 8, 1991. The Solicitor
informed the beneficiary about the bequests by letter dated
August 22, 1991.

85. By letter dated August 22, 1991 the Solicitor advised the
Wat ch Tower Society of its entitlement in the Finlay estate. The
Solicitor wote:

The Society ("International Bible Students Associ ation of
Canada") is the beneficiary under the last WIIl and Testanment of
the late Margaret E. Finlay. As soon as the house has been sold,
| shall report to you
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86. Mss Finlay's property was sold Septenber 4, 1991 for

$200, 000. Qut of the proceeds of this sale the Solicitor
transferred $45, 000 of these funds to his general account. The
Solicitor did not report to the Watch Tower Society. The
Solicitor renoved $15, 000.00 fromtrust on Septenber 13, 1991. A
further $30,000.00 was renoved on Septenber 25, 1991.

87. On Septenber 29, 1992 the Watch Tower Society wote to the
Solicitor asking for a report on the Finlay and Antoni uk estates.

88. The Watch Tower Society was alerted to irregularities in the
Finlay estate through a tel ephone comunication fromBill Edward
of the Law Society on COctober 28, 1991. Accordingly, the Watch
Tower Society wote to the Solicitor by letter dated Novenber 6,
1991 asking for an accounting of the Antoniuk, Finlay and Wnters
estates. The Society wote further to the Solicitor regarding the
irregularities by letter dated Novenmber 10, 1992.

89. On Novenber 17, 1992 the Solicitor net with Watch Tower
officials. During this neeting he explained his difficulties and
offered a draft trust proposal for its consideration and coment
toretire the debt. Prior to the neeting the Solicitor had
already turned over the entire Finlay estate file for the Watch
Tower' s exam nati on.

90. The Solicitor's position regarding this was that the $45, 000
was an interimloan on account of fee billings he had submtted
to the Ontario Legal Aid Plan on behal f of another client,
Christine Bard. The Solicitor maintains that the estate was to be
rei nbursed when the Ontario Legal Aid Plan paid his fee billing.
The Solicitor did not, however, advise the Watch Tower Bible &
Tract Society that their funds would be used in this way.

91. The Solicitor's daughter, Sarah Mott-Trille, was an associ ate
in the law firmof W den How & Associ ates bet ween Decenber 1986
and June 30, 1991. This firmis in house counsel for the Watch
Tower Bible and Tract Society of Canada.

92. During the tinme of her association with W G en How &

Associ ates, Sarah Mtt-Trille assisted in co-ordinating child
cust ody cases where religious/constitutional issues affected the
famlies of Jehovah's Wtnesses. As part of her responsibility
Sarah Mott-Trille participated in nmaking arrangenents for counse
to represent Jehovah's Wtnesses and the Watch Tower Society in
cust ody di sputes.

93. Christine Bard and her fam |y contacted the Watch Tower
Society for help with regard to a bitter custody/access dispute.
Both the courts in Quebec and Ontario had jurisdiction in the
matter to sone extent. Christine Bard husband obtai ned an ex
parte Order against her prohibiting her fromrenoving the two
children fromthe Provinces of Ontario and Quebec. After
consultation with W den How, Sarah Mott-Trille, on behalf of
the Society, asked the Solicitor to take on the case and in fact
urged himto do so because of the Watch Tower Society's interest
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in the principles involved. Ms Bard obtained a Legal Aid
Certificate to finance the case. The Solicitor was fully aware of
the fact that Ms Bard' s case would be financed by Legal A d. The
Wat ch Tower Society did not undertake to pay the Solicitor's

f ees.

94. Prior to the trial, the Solicitor spoke to @ en How advi si ng
that he could no longer afford to act as requested w t hout

addi tional personnel and financial assistance for certain

di sbursenents as the case had proved bigger than antici pated.

95. The Soci ety provided significant assistance through personnel
fromits Ontario and Quebec offices. It bore the expenses of the
airfare of Sarah Mott-Trille and a | egal assistant, Richard
Bozko, to travel to Montreal for preparation of w tnesses. Sarah
Mott-Trille acted as co-counsel on the 11 1/2 day trial and

Ri chard Bozko was assigned to assist. The Society provided a
vehicle to transport witnesses to the airport during the trial.
Many witnesses stayed at the Solicitor's home throughout the
trial, pursuant to Richard Bozko's request, as they could not
afford a hotel.

96. In the end, Justice Coo ruled in favour of Ms Bard, giving
her sol e custody.

97. At the conclusion of the trial the solicitor reported to W
G en How by letter dated July 8, 1991, a copy of which is
attached as Exhibit 39 to this agreed statenent of facts.

98. The Watch Tower Society did not reply to the Solicitor's July
8, 1991 letter.

99. When the initial Legal A d account was submtted on July 5,
1991, it was capped at 250 hours and Legal Aid paid only
$24,568. 70. An appeal of Legal Aid' s decision by the Solicitor by
| etter dated August 12, 1993 was successful and resulted in Legal
Ai d paying the second account of $40, 837.22.

100. On Decenber 4, 1992, the Solicitor received $27,594.43 from
the Ontario Legal Aid Plan as partial paynent of his fee billing
on the Christine Bard nmatter. These funds were paid to the Watch
Tower Bible & Tract Society on the sanme day. The Solicitor
remtted a further $17,405.57 to the Society on Septenber 3, 1993
as soon as he received the second paynent from Legal Aid. The
$45, 000. 00 was paid in full after the Legal A d paynent.

101. The Solicitor's position regarding the Finlay Estate is set
out inaletter fromhimto den How of the Watch Tower Society
dated April 22, 1994, a copy of that letter is attached as
Exhibit 40 to this agreed statenent of facts. The Law Society
does not accept the Solicitor's explanations nor does the Society
accept that the Solicitor's explanations provide sufficient
excuse for his actions as to excuse his m sconduct. The Law

Soci ety does accept that this is the evidence that the Solicitor
woul d gi ve.

1997 CanLll 915 (ON L.S.D.C.)



102. M. How responded to the Solicitor's April 22, 1994 letter
by letter dated May 17, 1994 a copy of which is attached as
Exhibit 41 to the agreed statenment of facts.

103. The Solicitor provided the entire file including expenses,
revenues and | edger cards to the Watch Tower Society in Novenber
1992. He attended neetings review ng the accounts. By letter
dated February 17, 1994 a full accounting was forwarded to den
How, such accounting being attached hereto as Exhibit 42. The
Wat ch Tower Soci ety has acknow edged recei pt of this ful
accounti ng.

104. The Solicitor admts that the $90,000.00 paynent to Pan
American Holdings Limted is still owing to the Finlay Estate by
Pan Anerican."”

(b) Viva Voce Evidence

A en How was called as a witness by the Law Society's counsel

M. Howis a |awer who was called to the Bar in 1943. He
testified that he has al ways practised "somewhat"” in association
with the Watch Tower Society, and that from 1984 to 1993 he was
enpl oyed by the Watch Tower Society as its senior counsel.

M. Howtestified that the Solicitor's daughter, Sarah Mdtt-
Trille, a lawer, worked with himas a full-tinme volunteer at the
time that the Bard-Legrove custody dispute cane to the attention
of the Watch Tower Society. At that tinme, he testified, the

assi stance of the Watch Tower Society had been sought in sonme 700
applications for custody in which one of the parties alleged that
t he Jehovah's Wtness beliefs of his or her spouse were harnful
to the children.

M. How testified that the Bard-Legrove case was brought to the
Wat ch Tower Society's attention by a |awer in Mntreal. M. How
testified that his original view was that the Watch Tower Society
shoul d provi de advice but not becone involved as counsel or co-
counsel

However, M. How testified, the Quebec courts ordered that
Ontario (where Christine Bard resided) was the proper forumfor
the trial. Sarah Mott-Trille was very interested personally in
the case, M. How testified, and had good argunents why the Watch
Tower Soci ety should beconme nore involved in it. He suggested
that Sarah talk to her father, the Solicitor, about the
possibility of his acting as counsel. M Bard's husband cane from
a wealthy famly that was prepared to spare no expense in
l[itigating the issue of custody, M. How testified. As the case
becane nore conpl ex, he added, Sarah hel ped her father, as did a
| aw clerk Richard Bozko, who worked with M. How and Ms Mbtt-
Trille at the Watch Tower Society.

M. Howtestified that the Solicitor successfully represented M
Bard at a trial before Justice Coo, in which Coo rendered
j udgenent in Ms Bard's favour in July 1991.
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M. How testified that prior to the conclusion of the trial he
had no di scussion that he recalls with the Solicitor concerning
financial pressures that the Solicitor was under. He added that
because the Solicitor was acting on the basis of a Legal Ad
certificate, in his viewit would have been inproper for the
Watch Tower Society to give or offer himany nore noney.

M. Howtestified that in a letter dated July 8, 1991 (which the
Panel received in evidence) the Solicitor wote to himto comrend
the Watch Tower Society for the support that it provided to M
Bard. In that letter the Solicitor wote "the other side had two
very capable | awers acting on behalf of R chard Legrove
(husband) throughout and w thout Sarah and Richard to assist ne,
the witnesses from Montreal could never have been prepared to the
extent required for such a full scale trial." (enphasis added).
The Solicitor made no suggestion in the letter that he was

| ooking to the Watch Tower Society for financial assistance.

M. How further testified that he does not recall any
conversation with the Solicitor during the foll ow ng year
concerning finances related to the Bard-Legrove trial. He added
that in a letter dated January 5, 1994 that the Solicitor wote
to himthe Solicitor acknow edged that he did not consult anyone
with respect to the transfer of $45,000 fromthe Finlay estate to
hi s general account in Septenber 1991. M. How testified that the
Wat ch Tower Society first |learned of the Solicitor's transfer of
the noney to his general account, and his replacenent of it when
his Legal Aid accounts were paid, when WIIliam Edward of the Law
Society drew the matter to M. How s attention in 1992. In his
January 5, 1994 letter to M. How the Solicitor stated as foll ows

"Let me begin by apol ogi zing once again to yourself and to the
Society for being a cause of those problens. | regret that | did
not consult or communicate nore fully with regard to the

post ponenent of the specific |legacy in Antoniuk, the interimloan
in Finlay to cover fees in the Legrove case pendi ng paynent by
Legal Aid, and the short-termloan of Wnters' funds pending a
sal e which aborted due to circunstances beyond nmy control.
However, at the tinme of making those decisions, | felt they were
appropriate and in retrospect wi shed that | had not made such
deci sions."

M. How took issue with the Solicitor's characterization of the
transfer of $45,000 fromthe Finlay estate to his general account
as an "interimloan"; "we don't make interimloans to ourselves
Wi th trust funds without getting sone kind of authority fromthe
person that is the beneficiary of the trust," M. How testified.

Andre Ranseyer, the Financial Conptroller and Secretary-Treasurer
of the Watch Tower Society, who at the relevant tinme had
responsibility for estates in which the Watch Tower Society was
named as a beneficiary, testified that though it is customary for
the Watch Tower Society to be notified by the executor or
solicitor for an estate of a bequest within approximately a nonth
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of the testator's death, it |learned of Mss Finlay' s bequest only
in August 1991, alnost two years after her death. Even then, he
added, the Watch Tower Society |earned of the bequest not from
the Solicitor (who was by then the sol e executor of the estate,
hi s co-executor having renounced the previous nonth), but by the
Public Trustee's Ofice.

M. Ranseyer also testified that the Solicitor wote to the Watch
Tower Society on August 22, 1991 to notify it of the bequest. In
the sane letter (the relevant passage fromwhich is quoted in
paragraph 85 of the Agreed Statenent of Facts, above) the
Solicitor informed the Watch Tower Society that as soon as M ss
Finlay's house was sold, he would report further.

M. Ranseyer further testified that though Mss Finlay's property
was sold on Septenber 4, 1991 (at which tinme the Solicitor
transferred $45, 000 of the proceeds to his general account) he
received no further conmunication fromthe Solicitor prior to
Sept enber 29, 1992, when M. Ranseyer wrote to the Solicitor to
enqui re about the status of the estate.

The Law Soci ety auditor who was responsi ble for the
investigation, WIliamEdward, testified that he reviewed the
Solicitor's file on the Finlay estate, and that nothing in that
file indicated any rel ati onship between Mss Finlay and the Bard-
Legrove case.

The Solicitor testified that his co-executor, M. Wrden, also
wor ked with the Watch Tower Society, and that he notified M.
Werden of Mss Finlay's death shortly after she died in
Septenber, 1989. He testified that he then wote to the Watch
Tower Soci ety on August 22, 1991 at which tine he infornmed the
Society that it was a beneficiary under the will and that as soon
as the house had been sold he would report to the Society
further.

The Solicitor acknowl edged that he received into his trust
account the proceeds of sale of Mss Finlay's home on Septenber
4, 1991, and that on Septenber 13 and Septenber 25 he renoved
$15, 000 and $30, 000 respectively and transferred the funds to his
general account. The notation in his trust |edger for those
removal s identifies themas an interimloan pendi ng paynent by
Legal Aid of his fees in the Bard-Legrove case.

The Solicitor further testified that the Watch Tower Society
asked for a report of the sale inits letter dated Septenber 29,
1992, and that before he answered that letter the Solicitor had a
di scussion with WIlliam Edward of the Law Soci ety concerning the
matter. The Solicitor testified that he explained to M. Edward
that the Watch Tower Society had passed on the case to himto
handl e for the Society; that the fees that were being paid by M.
Legrove, whose father was a Vice-President of the Royal Bank,
were enornmous, in the range of $400,000 to $500,000 for the case,
whereas the Solicitor was on a legal aid certificate at $67 per
hour; that M. How, the Solicitor's daughter Sara Mtt-Trill e,
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and a law clerk fromthe | egal office of the Watch Tower Society
"had conme in to help ne in the case, that they had been co-
counsel with nme at the trial"; and that M. How or his office was
t he one who gave the Solicitor instructions as part of a policy
that the Watch Tower Society had for all these cases across
Canada.

The Solicitor testified that during a subsequent tel ephone
conversation M. Edward told himthat M. How had told himthat
the Watch Tower Society had never referred the case to the
Solicitor, that there appeared to be no relationship between the
bequest in Mss Finlay's will and the Bard-Legrove case, and that
the renoval of the proceeds of the sale of Mss Finlay's house
fromthe Solicitor's trust account to his general account
appeared to be a m sappropriation.

The Solicitor confirned that on Decenber 4 he received $27,594
fromLegal Aid and that he paid that to the Watch Tower Soci ety,
and that on Septenber 3, 1993 he received the bal ance of the
$45, 000 from Legal Aid and he paid that to the Watch Tower
Society as well.

The Solicitor added that the policy of the Watch Tower Society
was to intervene to protect the religious liberty of Jehovah's
Wtnesses in custody cases anbong ot her cases; that the Watch
Tower Society wanted to ensure that they controlled all such
cases in the interest of avoiding conflicting judgnents

t hr oughout Canada; and that the Watch Tower Society in fact
controlled the conduct of Ms. Bard's case. "My daughter
controlled ne", the Solicitor testified.

The Solicitor added that when his daughter asked himto take on
the case he tel ephoned M. How, who told himthat the custody

di spute was being privately funded and that the Solicitor would
get paid. In January, 1990, however, the Solicitor testified, he
|l earned that Ms. Bard was on a Legal Aid certificate, whereupon
he tel ephoned M. How who told him"don't worry, we'll |ook after
you because this is one of our cases." "M daughter said the sane
thing," the Solicitor added.

In cross-exam nation the Solicitor testified that the Bard case
put hi munder a severe financial hardship. He acknow edged t hat
he never sought perm ssion from anyone at the Watch Tower Society
to "borrow' $45,000 fromthe Finlay estate pending payment of his
| egal aid account in the Bard matter, though he added that he
attenpted to call M. How, who was away, and that he did nothing
further after that.

The Solicitor acknowl edged that he had the opportunity to seek
authority before wi thdrawi ng the noney but he did not think it
was necessary because he was an executor of the Finlay estate
with the power and authority to invest, and al so because he was
"an agent/solicitor with liens and equitable set-offs; | thought
| had a right to do what | did."
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The Solicitor also testified that the Watch Tower Society was
wearing all sorts of hats: "they were ny principal solicitor,
directing ne in alnost everything | did on Legrove, and they were
also ny client. ... | had no retainer fromChristine Bard."

M. Mtt-Trille conceded in cross-exan nation that he repl aced

t he noney he had renoved fromhis trust account, representing
part of the proceeds of the sale of Ms. Finlay's hone, only after
the Law Soci ety began to investigate the matter.

Sarah Mott-Trille was also called as a witness by the Solicitor's
counsel . She testified that when she discussed the case with M.
How t hey agreed that the Watch Tower Soci ety needed
representation in Ontario to fight the case. She added that it
was understood in all these cases that Jehovah's Wtnesses who
were involved in custody disputes in which it was suggested that
their religious beliefs may be harnful to their children, would
report the matter to the Watch Tower Society and take the
Society's direction.

Ms Mott-Trille testified that she called her father and asked him
on behalf of the Watch Tower Society to take on the case,
enphasi zing the inportance of the Society's cross-country policy.

Ms Mott-Trille specifically disagreed with certain evidence given
by M. How as sunmari zed above. She testified that the case net
the Society's religious criteria, and while there may have been a
question of whether the Watch Tower Society woul d handl e the case
i n-house or retain outside counsel there was no suggestion that
the Society could not take the case on because of the vol une of
cases it was already handling. She testified that M. How s

evi dence that she kept pressuring himto take on the case "is not
true".

Ms Mott-Trille testified that after the Solicitor was asked to
take on the case to protect the Watch Tower Society's interest,
it was agreed that the case would be a joint effort in which she,
the Solicitor, and the law clerk would work as part of a team
The Solicitor would be "the Ontario | awer under our direction,”
she testified. It was certainly understood, she added, that it
was a Watch Tower Society case.

Ms Mott-Trille testified that no di scussions took place
concerning the confidentiality of conmunications with Ms. Bard.
She expl ained that in the Jehovah's Wtness faith, Bethel (the

| ocation of the Watch Tower Society's Canadian offices) "is God's
presence on earth" and that "one nust be subm ssive to Bethel™
"When you follow Bethel's directions you're followng God's
directions,"” she testified.

Ms Mott-Trille added that it was al ways the Watch Tower Society
who had authority to direct the conduct of the case and that

| ocal counsel had to follow the Society's direction or they would
be renoved. She al so added that the Watch Tower Society exercised
this control both before and during the trial.
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Laurel MBrine, who was also called as a witness by the Law
Society's counsel, testified that she worked as the Solicitor's
secretary three days a week in 1991, while al so working

approxi mately 1000 hours a year as a pioneer (volunteer) at

Bet hel .

Ms. McBrine testified that her work at Bethel for a period of
about six nonths in 1991 was devoted al nost exclusively to

wor ki ng on the Bard case under Sarah Mott-Trille's direction. She
also testified that M. How attended office neetings concerning
all of the cases in which the Watch Tower Society was invol ved at
the tinme, including the Bard case.

The Solicitor's long termsecretary, Judy Kelly, testified that
from March 1991 Sarah Mdtt-Trille was in charge of the Bard case
because it was a Watch Tower case, and that the Solicitor was
assisting her on it.

Christine Bard was also called as a witness by the Solicitor's
counsel. She testified that after Justice Tannenbaum in Quebec
found, in May 1989, that the Quebec courts were w thout
jurisdiction in the action she had commenced there, she spoke to
her father, and that as a result of this conversation she got in
touch with the Pincourt Congregation of Jehovah's Wtnesses in
Montreal . She further testified that she filled out a Watch Tower
Society formthat was sent to the Watch Tower Society at Bet hel
in Ontario, and that it was through the Watch Tower Soci ety that
she was given the Solicitor's name. She testified that she was
told that the Solicitor took the Watch Tower Society's overfl ow

Ms Bard testified that she did not have any words by which she
engaged the Solicitor. After the trial, she testified, she got
the files relating to the case fromthe Watch Tower Society.

I n cross-exam nation, when Ms Bard was asked whet her she woul d
agree that the Solicitor was her |awer in the custody case, she
responded "the Watch Tower Society was my nmain - the people |

went to. And | also had Frank [the Solicitor], Sarah [Mott-
Trille] and Richard Bozko [the law clerk]. So | really had three
| awyers."” After agreeing that M. Bozko was not a | awer, M Bard
agreed with the suggestion that the Solicitor and Sarah Mdtt-
Trille were her | awers.

Finally, Ms Bard's father, Maurice Bard, was called as a w tness
by the Solicitor's counsel. He testified that after Justice
Tannenbaum hel d that the Quebec courts did not have jurisdiction
he (M. Bard) advised his daughter to call the presiding overseer
of the Pincourt Congregation because the Watch Tower Society was
handling the matter. He testified that in Cctober 1989 the el ders
informed his daughter and himthat the Watch Tower Society woul d
be handling the case fromthen on in Ontario.

M. Bard also testified that when they had di sagreenments with the
Solicitor they phoned the Watch Tower Society, which woul d get
hold of the Solicitor and straighten the matter out. "It was just
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if you talk to Frank you were talking to the Watch Tower Society,
if you were talking to the Watch Tower Society then you were
talking to Frank," he testified. He added that "the Watch Tower
Society was handling it, as far as | was concerned and as far as
officially we had been informed by the elders in the
congregation.”

On behalf of the Solicitor, M. Mrk enphasized that as the sole
executor of Mss Finlay's estate (his fellow executor having
renounced) the Solicitor was entitled to | oan noney to hinself
pursuant to the broad authority to invest in Mss Finlay's wll.
However inprudent it nay have been for the Solicitor to have done
so, M. Mark submtted, it should not be regarded as a

m sappropriation. M. Mark enphasized that the Watch Tower

Soci ety brought no proceedings to set aside the transaction or to
claiminterest fromthe date the funds were renoved fromthe
Solicitor's trust account to the date the Watch Tower Society was
pai d.

The Panel rejects the subm ssion that the Solicitor was

aut horized by Mss Finlay's will to transfer $45,000 to his
general account as an "interimloan" pending paynent of his
account by Legal Aid in the Bard-Legrove case. The Panel has
concl uded that the renoval by the Solicitor of the funds fromhis
trust account cannot reasonably be characterized as an
investnment. Apart fromthe Solicitor's self-serving notation in
his trust |edger describing the renmoval as an "interim/loan" his
taki ng of the funds bears none of the hallmarks of an investnent.

Apart fromthe description in the Solicitor's trust |edger the
transacti on was conpl etely undocunented. The Watch Tower Society
was not informed either orally or in witing of the transaction
for nmore than a year after the Solicitor renoved the funds.

| ndeed, the Solicitor did not even informthe Watch Tower Society
that it was a beneficiary under Mss Finlay's will for alnost two
years after Mss Finlay's death (the Panel rejects any suggestion
that a notice to his co-executor constituted notice to the Watch
Tower Society). He finally informed the Watch Tower Society that
it was the beneficiary of Mss Finlay's estate on August 22,

1991, only after the Watch Tower Society had i ndependently

| earned of the bequest fromthe Public Trustee's Ofice.

In his August 22, 1991 letter the Solicitor prom sed to report to
the Watch Tower Society as soon as Mss Finlay's house was sol d.
He did not disclose in his letter that the sale of Mss Finlay's
house was immnent. After the property was sold on Septenber 4,
1991, rather than reporting to the Watch Tower Society as

prom sed, the Solicitor renmoved $45,000 fromthe proceeds of the
sale fromhis trust account to his general account in two

instal ments (on Septenber 13 and Septenber 25, 1991). The
Solicitor did not communicate further with the Watch Tower

Soci ety about the matter until after Septenber 29, 1992, when M.
Ranseyer on behal f of the Watch Tower Society wwote to the
Solicitor to enquire about the status of the estate. The funds
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were not turned over to the Watch Tower Society until Decenber 4,
1992 ($27,594.43) and Septenber 3, 1993 ($17,405.57), after the
Solicitor's Legal A d accounts were paid.

The Solicitor's entire course of dealing with the funds, and
particularly his failure to communicate with the Watch Tower

Soci ety concerning his intentions and actions, |eads the Panel to
conclude that the Solicitor was not acting in good faith when he
removed the funds fromhis trust account, ostensibly pursuant to
the power to invest in Mss Finlay's will and pursuant to the

all eged equitable set-off or lien that he clained a right to
assert as a result of his retainer by the Watch Tower Society in
t he Bard-Legrove case.

An equal ly inmportant reason for the Panel's rejection of M.

Mar k' s subm ssion that the renoval of the funds by the Solicitor
shoul d be regarded as a | oan nmade pursuant to the power to invest
in Mss Finlay's will is that the Solicitor at no tinme either
paid or intended to pay interest. Black's Law Dictionary (Revised
4th Edition) defines the term"invest” as foll ows:

"To | oan noney upon securities of a nore or |ess permanent
nature, or to place it in business interests or real estate, or
otherwise lay it out, so that it may produce a revenue or

i ncone." (enphasis added)

Simlarly, the term"investnent"” is defined as foll ows:

The placing of capital or laying out of noney in a way intended
to secure inconme or profit fromits enploynent”. (enphasis added)

A subm ssion simlar to that nmade on behalf of the Solicitor was
made and rejected in the report of the Discipline Commttee in
the Bl ack case (adopted by Convocation Novenber 28, 1993). One of
the particulars of professional m sconduct alleged in that case
was that M. Black had m sappropriated $126,616.20 from an estate
of which he was the sole executor and also solicitor. M. Black
transferred the funds in question to his wife, his creditors, and
hi nsel f. He prepared prom ssory notes evidencing the transfers of
funds in question, which he characterized as | oans nmade pursuant
to the power to invest reposed in himas executor of the estate
by the testator's will.

M. Black acknow edged that his conduct constituted a breach of
rule 7 (borrowing fromclients), but submtted through his
counsel that it was not a m sappropriation. The panel in the

Bl ack case di sposed of the issue as foll ows:

"“In determining that the Solicitor's conduct constituted

m sappropriation and not nerely a breach of rule 7, the Conmttee
was of the view that the Solicitor's assertion of an intention to
repay when he took the funds for his own use was not, by itself,
excul patory. M sappropriations commonly begin with a professed
intention to repay.
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The Solicitor contested a finding of m sappropriation on the
basis of his testinony that at the tinme he did not believe his
conduct should be characterized as that of a solicitor taking
client's funds. He testified that he thought that he was nerely
an executor borrowing fromthe estate and that this was

perm ssible. On this basis, his counsel argued that the Solicitor
| acked the necessary intention or nental elenent for a finding of
m sappropriation. Counsel argued that, if the Solicitor honestly
bel i eved that he was entitled to borrow the estate funds for his
own purposes, this would negative a finding of m sappropriation.
Counsel submtted further that it was not sufficient for the
Comm ttee to conclude that the Solicitor ought to have known - or
ought reasonably to have known - that his appropriation of the
funds was i nproper.

The Soci ety conceded that a finding of m sappropriation required
a finding that the Solicitor knew the taking was inproper or was
at least wilfully blind to its inpropriety.

After reviewi ng the evidence, the Commttee finds that the
Solicitor knew or at least was wilfully blind to the fact that he
was a solicitor inproperly appropriating his client's funds for
his own purposes. W particularly rely on the follow ng basic
facts:

(a) The funds taken clearly belonged to the estate. They were
held by himin his separate capacity as executor

(b) The Solicitor was solicitor to the estate. As solicitor he
was acting for hinself in his separate capacity as executor.

(c) The funds taken were being held in the Solicitor's m xed
trust account.

(d) The prom ssory notes prepared at the tinme of taking provide
for repaynment by the Solicitor to the Solicitor as executor.

The Solicitor understood that the had conplete control of the
estate's funds. To quote his evidence:

"I thought | was borrowing fromnyself, really, and | thought |
had the legal right to borrow fromnyself."

The Solicitor clearly acknow edged in evidence that borrow ng
froma client's funds held in trust would be wong. Gven this
acknow edgenent, the Conmttee is satisfied that the Solicitor
ei ther knew or was wilfully blind to the underlying reality of
this circunstance: he was inproperly taking a client's funds for
hi s own purposes w thout the perm ssion of anyone but hinself.

In the Comrmittee's view, where a solicitor to an estate who is

al so the executor, unilaterally takes for his own purposes estate
funds, whether or not they are in his solicitor's trust account
and whet her or not he intends to return them he is al nost

i nevi tably engaged in m sappropriation. H's conplete control over
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the estate takes the situation beyond the scope of rule 7 and
into the nore serious realmof msappropriation of client's
funds. The Committee finds it difficult to believe that any
solicitor - and particularly one as experienced as M. Black -
could think such conduct was perm ssible and it does not accept
M. Black's testinony to that effect.”

The Panel in the present case respectfully agrees with this
reasoni ng and adopts and applies it to the circunstances of the
present case. The Panel finds that the Solicitor either knew or
was at least wilfully blind to the fact that he was taking funds
for his own benefit to which he was not lawfully entitl ed.

M. Mark al so devel oped a series of argunents arising out of the
fact that in the Bard case the Solicitor was retained by the

Wat ch Tower Society, which also controlled the conduct of M
Bard's case. M. Mark submtted that the Watch Tower Society
shoul d be regarded as the Solicitor's client in the Bard case,
and that the renoval by the Solicitor fromhis trust account of
$45, 000 of the proceeds of sale of Mss Finlay's house shoul d be
regarded as the exercise by the Solicitor of a lien on an asset
bel onging to his client that was under the Solicitor's control.
M. Mark observes that the Watch Tower Society had agreed to
"take care of" the Solicitor, which in his subm ssion at |east
inplied that he woul d be conpensated for his work and rei nbursed
for disbursenents that he may incur

In the Panel's view this argunent nust be rejected. By the tine
the Solicitor renmoved the funds in question fromhis trust
account he was on a legal aid certificate that authorized himto
represent Ms Bard in the custody dispute that was pendi ng. Under
section 23(1) of the Legal Aid Act, RS. O 1990, c. L.9, as
anmended, the Solicitor was bound not to "take or receive any
paynment or other benefit in respect of any professional services
provi ded by hinf except in accordance with the Legal Aid Act and
t he regul ati ons thereto.

The Panel accepts that Ms Bard was entitled to cede to the Watch
Tower Society her rights to instruct counsel and that the Watch
Tower Society was entitled to provide | egal assistance to Ms Bard
in addition to the services of the Solicitor, whose accounts were
to be paid by the Ontario Legal A d Plan.

After he was retained on the legal aid certificate, however, the
Solicitor was not entitled to derive any personal financi al
benefit fromthe Watch Tower Society or anyone el se other than
the Ontario Legal Aid Plan. He accordingly had no right to a
solicitor's lien on funds belonging to the Watch Tower Society.
(Even if he had such a lien, he could have exercised it wthout
transferring the funds to his general account in any event.).

M. Mark also submitted that the Solicitor should be regarded as
an agent of M. How and Sarah Mott-Trille, who were Ms Bard's
principal solicitors. He relied on English authorities that

1997 CanLll 915 (ON L.S.D.C.)



established that an agent-solicitor nay exercise a |lien on funds
bel onging to her or his principal solicitor.

The Panel has concluded that this argunment nust fail for the sane
reason as nust the argunent that the Solicitor was entitled to
exercise a solicitor's lien on funds belonging to the Watch Tower
Society in its capacity as client. The Solicitor sinply had no
right to look to the Watch Tower Society for paynent of his
accounts. The Watch Tower Society was not indebted, at | east
financially, to the Solicitor. Even if he was an agent of the

Wat ch Tower Society's |lawers, he had no right to renove fromhis
trust account, for his own benefit, funds to which the Watch
Tower Society was entitled.

Finally, M. Mark submts that the Solicitor was entitled to
exercise a right of equitable set-off. M. Mark enphasi zes that

t hough to exercise a right of |egal set-off there nust be nutua
debts, a right of equitable set-off nay be exercised in certain
ci rcunst ances (for exanple, where there has been an assi gnnent of
a debt) in the absence of nutuality: Hope v. Telford, [1987] 2
S.C R 193.

It is clear fromHope v. Telford, however, that in order for
equitable set-off to be available there nust at |east be a claim
by the person purporting to exercise the right of equitable set-
off, for a noney sum whether it be |iquidated or unliqui dated:
Hope v. Telford, supra, at page 206. In the present case the
Solicitor had no clai magai nst the Watch Tower Society for any
sum of noney, |iquidated or unliquidated, at any relevant tinmne.

Moreover, in order for a party to have a right of equitable set-
off it must be unfair for the creditor to be paid its claim

w thout allowing the debtor to raise an equity against the
creditor in the formof the debtor's own claim to the extent
that it is well-founded: Hope v. Telford, supra, at page 214. In
the present case, in the Panel's view, the Watch Tower Society
was entitled to be paid the amount of Ms Finlay's bequest

i mredi ately upon the sale of Ms Finlay's honme. The Solicitor was
not entitled to raise any equity against the Watch Tower Society
in the formof any claimthat he may have had against it.

The Panel accepts that the Solicitor at no time intended to
permanent|ly deprive the Watch Tower Society of funds to which it
was entitled. We accept the Solicitor's evidence that he at al
times intended to pay the $45, 000 back (al beit w thout interest)
to the Watch Tower Society upon paynment by the Ontario Legal Aid
Plan of his accounts. As is clear fromthe Black case, supra,
however, a finding that a | awer intends to permanently deprive a
person of funds to which the person is entitled is not an
essential elenment of a finding of m sappropriation.

M. Mark argued that even if the Panel were to find that the
Solicitor had no right to renmove the funds in question in fact,
it should find that this particular is not established in any
event on the ground that the Solicitor had no intention to
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m sappropriate the funds. The Panel respectfully disagrees. On
the basis of the Solicitor's conduct summarized above and
particularly the Solicitor's non-disclosure of his actions to the
Wat ch Tower Society, the Panel has concluded that the Solicitor
intended at all material times to msappropriate the $45,000 in
funds to which the Watch Tower Society was entitl ed.

Particul ar 2(a) of Conplaint D180/ 94
Particular 2(a) of Conplaint D180/94 reads as foll ows:

"On or about Decenber 9, 1988, [the Solicitor] m sapplied
$30, 000.00, nore or less, of funds to be held in trust for the
benefit of Vera and M chael G ammarco."

(a) Agreed Statenent of Facts

As mentioned above, this Particular was admtted by the
Solicitor. In one of the Agreed Statenent of Facts that the Panel
admtted into evidence, the parties agreed as foll ows:

5. Vera G ammarco, the client referred to in the conplaint, is 52
years of age. Ms. G ammarco had known the Solicitor for
approximately 30 years both as a friend of the famly and as her
nother's solicitor before she retained himto act for her in her
matri noni al matter

6. Mchael and Vera G amrarco were married in 1960. There were
three children of the marriage. Over a period of years the

G anmarco's marriage disintegrated to a point where the police
were called to their home in or about August of 1987. Thereafter
Ms. Gammarco left the matrinonial honme for a tinme taking with
her the two daughters while the son remained with his father. By
court order dated the 27th day of October, 1987, Ms. G ammarco
was granted excl usive possession of the upstairs of the

mat ri noni al honme subject to her husband having access to the use
of the bathroom and kitchen facilities, interimcustody of the
child Esther, interimsupport for herself and Esther and a nutual
restraining order. The G ammarco's resi ded separate and apart in
the matrinonial home under these conditions until a further

di sintegration of their relationship resulted in a decision to
sell the home. Ms. G ammarco has never proceeded with the

di vorce because of her continuing efforts at and hopes for
reconciliation.

7. The Solicitor acted for Ms. G ammarco throughout the divorce
and famly | aw proceedi ngs conmencing in or about August, 1987,
bei ng Court File No. ND147651/ 87.

8. The G anmmarco's matri noni al hone was sold on or about
Septenber 12, 1988 with an anticipated cl osing of Decenber 9,
1988.

9. There was serious dispute between the G ammarco' s respecting
the division of the proceeds of the sale. In particular, there
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was an outstandi ng issue of an all eged debt owed by M. G anmarco
to his brother Mario which Ms. G ammarco viewed as not genui ne,
as well as an issue of the responsibility for debts incurred by
each of the G ammarco's during the period of their separation and
especially concerning their daughter Sinone's car |loan. At the
time of the execution of the Agreenment of Purchase and Sale, the
G anmarcos had agreed to an equal division of the net proceeds of
the sale. Shortly before closing, M. G anmmarco provided a |i st
of his expenses totalling $28, 633.34 (which included the disputed
"fam ly |l oans") which he insisted be paid out of the total
proceeds (and not his share of such proceeds) and if this was not
done, he would refuse to close. In order to save the deal and
avoi d further danmages and | egal costs, Ms. G anmarco agreed to a
hol dback of her alleged share of about $30, 000.00 which, together
with the $28, 633. 44 above, would formthe basis fromwhich to
work out a settlenent or obtain a court order. After nuch

di scussion and negotiation, it was agreed that a sum of

$28, 633. 44 of the sale proceeds would be paid to M. G amarco's
counsel, Jeffrey Eason, who would be responsible for the paynent
of the various debts. M. Eason's evidence would be that a
further $30,000 was to be held in a separate interest bearing
trust account pending a resolution of the arbitration of those
joint debts at which tinme distribution of the funds woul d be made
when the settlenment to the funds had been determ ned. There was
al so an outstanding issue regardi ng division of pension
entitlements, which it was hoped woul d be settled

cont enpor aneously. These arrangenents were confirned in letters
dat ed Novenber 22 and 28, 1988, and Decenber 1, 1988 from M.
Eason to the Solicitor which are attached collectively as Exhibit
1 to this Agreed Statenent of facts. The Application by Ms.

G anmar co agai nst her husband and his brother Mario G ammarco
with regard to Mario's interest in the matrinonial honme was
settled before Sirois, J. in |ate Novenber. The issues remaining
are set out in the Solicitor's letter to M. Eason dated January
24, 1989 (Exhibit 4).

10. The Solicitor received funds totalling $137,320.90 into his
trust account fromthe sale of the G ammarco's matri noni al hone.
The funds were di sbursed as foll ows:

Date Details Anpunt
Dec. 9/88 Vera G ammarco $ 68, 570. 90
Dec. 9/88 Frank Mott-Trille $ 1,500.00 (Re: Application Cost)

Dec. 9/88 Frank Mott-Trille $ 6,000.00 (Fees toward Divorce) Dec.
9/ 88 Frank Mtt-Trille $ 1,250.00 (Fees and Di sbursenments toward
Sal e)

Dec. 9/88 Jeffrey Eason (In Trust) $ 28, 633.44
Dec. 9/88 Steve Lazaridis $ 15, 000. 00
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Dec. 9/88 Pro-Line Autonotive Ltd. $ 16,377.66 ———$%
137, 332. 00

The Solicitor's client trust |ledger is attached as Exhibit 2 to
this agreed statenent of facts.

11. Pro-Line Autonotive Ltd. was a client of the Solicitor. It is
now no | onger in business and has no assets. Steve Lazaridis is
also a long-tine client of the Solicitor.

12. The Solicitor did not seek M. Eason's authority to make the
di sbursal of funds to either Steve Lazaridis or Pro-Line
Autonotive Ltd., nor did he disclose the fact of the disbursal of
funds to M. Eason.

13. By letter dated Decenber 9, 1988, the Solicitor wote to M.
Eason reporting the transaction, a copy of which, conplete with
the cash flowis attached as Exhibit 3 to this agreed statenent
of facts. The Solicitor did not report the disbursal of funds to
ei ther Lazaridis or Pro-Line.

14. The Solicitor did have a conversation with Ms. G ammarco
regarding the funds to be held in trust. This discussion took
place in the Solicitor's office at the end of Decenber 1988. The
Solicitor advised her that he could obtain a higher rate of
return for the funds by investing themin nortgages than in
having the noney held in an interest-bearing trust account. Ms.
G anmarco specifically asked the Solicitor about access to the
funds to which he replied that he would have to invest the noney
in at least a three to six nonth termdeposit in order secure a
good rate of return. Understanding that her funds woul d be
invested only for this period of time, Ms. G ammarco agreed to
this course of action. Ms. G ammarco was not advised that the
person or entity to whomthe funds were to be Ient were al so
clients of the Solicitor's.

15. By letter dated January 24, 1989, a copy of which is attached
as Exhibit 4 to this agreed statenent of facts, the Solicitor
corresponded with M. Eason regardi ng the $30, 000 hol dback

16. The Solicitor and M. Eason had numerous tel ephone

di scussi ons, exchanged correspondence and held a joint neeting
wth the Gammarco's in the period up to the Spring of 1993
regarding the matter but no resolution of the issues between the
parties was reached. The Solicitor and M. Eason both made
concerted efforts to achieve a settlenent in order to avoid the
expense of returning to court, but the G ammarco's could not at
any tinme agree on the daughter's car |oan, the division of the
husband' s pensi on and the percentage split.

17. The matter did not progress until a letter of QOctober 10,
1991 fromthe Solicitor to M. Eason, a copy of which is attached
as Exhibit 5 to this agreed statenent of facts. The Solicitor had
still not revealed to M. Eason, nor did he ever subsequently
reveal, that the funds were no longer in trust.
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18. M. Eason responded by letter dated Cctober 17, 1991, a copy
of which is attached as Exhibit 6 to this agreed statenent of
facts.

19. The Solicitor put a final proposal to M. Eason in a letter
dat ed Decenber 13, 1991, a copy of which is attached as Exhibit 7
to this agreed statenent of facts. The matter was not settled and
sonetinme thereafter M. G ammarco term nated M. Eason's
retainer, and for a tinme, acted on his own behal f.

20. Subsequently, M. G anmarco retained H David Ovenden to act
for himon the resolution of the outstanding issues including the
di vision of the funds held in trust. M. Ovenden began to
correspond with the Solicitor on Cctober 7, 1993 follow ng a
conversation between the two, a copy of M. Ovenden's Cctober 7,
1993 letter is attached as Exhibit 8 to this agreed statenent of
facts. There were further letters fromM. Ovenden to the
Solicitor dated February 23, 1994, February 28, 1994, March 14,
1994, March 21, 1994, and March 28, 1994, copies of which are
attached collectively as Exhibit 9 to this agreed statenent of
facts.

21. On March 30, 1994 the Solicitor and M. Ovenden spoke on the
tel ephone, this pronpted the letter from M. Ovenden of April 4,
1994, a copy of which is attached as Exhibit 10 to this agreed
statenment of facts. The Solicitor wote to both Ms. G anmarco
and M. Ovenden by letters dated April 19, 1994, copies of which
are attached collectively as Exhibit 11 to this agreed statenent
of facts.

22. M. Ovenden responded to the Solicitor's April 19, 1994
letter by letter dated May 6, 1994 a copy of which is attached as
Exhibit 12 to this agreed statenent of facts.

23. Ms. G anmarco had noved to California in April of 1989 to
live with her el dest daughter, Sinone, who married a resident of
that state. Prior to her departure, Ms. G amarco pressed the
Solicitor to resolve the issues renaini ng between herself and her
husband in order that the distribution of the funds could be
finalized. The matters were not resol ved.

24. After nunerous tel ephone enquiries to the Solicitor regarding
the status of the matter, Ms. G ammarco wote to the Solicitor
asking for a resolution of the outstanding matters, a copy of
Ms. Gammarco's undated letter is attached as Exhibit 13 to the
Agreed Statenent of Facts. The Solicitor responded by letter
dated April 17, 1989, in response to tel ephone discussions, a
copy of which is attached as Exhibit 14 to this Agreed Statenent
of Facts and which enclosed a copy of his letter to M. Eason of
the sane date trying to reach a resolution. Ms. G anmarco wote
to the Solicitor on a nunber of other occasions, copies of this
correspondence is attached collectively as Exhibit 15 to this
agreed statenent of facts.
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25. Ms. Gammarco estimates that during the period from Apri
1989 to May 1994, she or her daughters tel ephoned the Solicitor's
office in excess of 100 tinmes to determne the status of the
matter. A large portion of the later calls were placed collect to
the Solicitor's office. Ms. G anmarco placed the collect calls
because the Solicitor had not returned many of her earlier calls.
Ms. G amrarco had received a $50, 000. 00 settlement for persona
injuries arising out of an autonobile accident which included a
m scarriage which resulted in a hysterectony, chronic back and
neck pain and mgraines. Wile living in California during the
above-stated period she used the settlenent funds for ongoing
expenses as she was no |onger able to work. In the Spring of

1994, she advised the Solicitor that she had exhausted the

settl enment funds and that she was consi dering personal bankruptcy
in the United States because of an inability to nmeet her ongoing
living expenses. The Solicitor agreed to try to raise the

$10, 000. 00 which she required to pay such sumon the account,
provided it met with her husband' s approval.

26. The Solicitor responded to sonme of Ms. G anmarco's tel ephone
calls, and al though there was correspondence fromthe Solicitor's
office to Ms. G ammarco, copies of which are attached
collectively as Exhibit 16 to this Agreed Statenent of Facts, he
did not report to her on the status of the "investnents" nade on
her behalf until the April 19, 1994 letter.

(b) Viva Voce Evidence

The Law Society's counsel called Jeffrey Eason as a witness. M.
Eason is a | awyer who was called to the Bar in 1977, and who
practices in Ceorgetown. He testified that in Cctober 1987 he was
retained to act in a matrinonial proceeding for M chael

G anmmar co.

M. Eason testified that (as set out in paragraph 9 of the Agreed
Statenment of Facts quoted above) $30,000.00 was to be held in a
separate interest-bearing trust account pending a resolution of
the attribution of the parties' joint debts, at which tine

di stribution of the funds woul d be nmade when the entitlenent to

t he funds had been determ ned.

M. Eason further testified that during the tine that he acted
for M. Gammarco, the Solicitor did not at any tine comruni cate
with him orally or in witing, to indicate that he intended to
remove any portion of the $30,000 that was being held in trust.
On the contrary, he testified, he and the Solicitor had nunerous
conversations in which they attenpted to resol ve the remnaining

i ssues and the disposition of the funds, and that during those

di scussions the nonies in trust were often nentioned and interest
on the monies in trust were discussed. The fact that the nonies
were in trust was the very basis of discussions between M. Eason
and the Solicitor concerning the eventual resolution of the
matrimonial file, M. Eason testified.
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Finally, M. Eason testified that during the entire period of his
retainer by M. Gammarco, until his retainer was termnated in
Cct ober 1992, there was never a settlenent of the issue of whom
was entitled to what portion of the $30, 000.

The Solicitor testified that initially the parties agreed that
fromthe proceeds of the sale of the G ammarco's house, $30, 000
would go to M. G ammarco to pay off famly | oans and sone of his
expenses, and $30, 000 would go to Ms. G ammrco to pay off her
famly |l oans and their daughter Sinone's car because M.

G anmarco had prom sed that that would be paid off.

The Solicitor added that about a week before the closing, M.

G anmarco took the position that he was not going to let his wife
have that $30,000 out of the closing funds. The Solicitor
testified that it was his viewthat all of that $30,000 shoul d
have gone to Ms. G amar co.

The Solicitor further testified that Ms. G anmmarco cane to him
in tears saying that her husband was not going to give her any
nore noney for her daughter Sinone's weddi ng because Sinone did
not get along with her father. The Solicitor testified that Ms.
G ammarco told himthat her husband had refused to pay $3, 000 for
t he weddi ng and that she undertook to the Solicitor that he could
take the $3,000 out of her share if he would pay the amount. The
Solicitor testified that on the basis of his undertaking he paid
the $3,000 to Sinone.

The Solicitor acknow edged that he did not discuss the paynent
with M. Eason because he knew that M. G ammarco woul d not
agree. "I nade a m stake", he testified.

Based upon the Solicitor's adm ssion and the evidence sumari zed
above, the Panel finds that particular 2 (a) of Conplaint D180/94
has been nade out, in that the Solicitor m sapplied $30,000 of
funds to be held in trust for the benefit of Vera and M chael

G anmmar co.

Sunmmary

For these reasons, the Panel finds each of particulars 2 (a),
(b), (c) and (d) of Conplaint D189/93, particulars 2 (a) and (b)
of Conpl ai nt D246/ 93, and particular 2 (a) of Conplaint D180/94
to have been made out, and finds the Solicitor guilty of

prof essi onal m sconduct in respect of each of these particulars.

DATED at Toronto this 9th day of Septenber, 1996.
Gavi n MacKenzi e Chair

RECOMVENDATI ON AS TO PENALTY

The Panel recommends to Convocation that the Solicitor be given
perm ssion to resign his nenbership in the Law Soci ety of Upper
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Canada if he requests such perm ssion in Convocation when this
matter is considered there.

The Panel further recommends that if the Solicitor elects not to
request permssion to resign his nmenbership in the Law Society,
he be di sbarred.

Reasons for Recommendati on
(a) Introduction

The Panel reconvened on Decenber 13, 1996 for a full day to hear
evidence in mtigation of penalty, and to consider the
subm ssi ons of counsel

W are grateful to all counsel for their considerabl e assistance,
not only during the penalty phase of this hearing, but throughout
the ten hearing days of this nost difficult matter.

On behalf of the Solicitor, M. Mark submtted that the
appropriate penalty would be a suspension of the Solicitor's
right to practise. M. Mark infornmed the Panel (as did the
Solicitor hinself, in his viva voce evidence on Decenber 13) that
if Convocation were to permt the Solicitor to continue to
practise after serving a period of suspension, the Solicitor
woul d undertake not to practise in the fields of estates, real
estate, |oans, nortgages or investnents.

The Panel received (as Exhibit 75) a witten undertaking to this
effect signed by the Solicitor and dated Decenber 12, 1996. In

t hat docunent the Solicitor also undertook (if permtted to
continue to practise) to have trust funds deposited into trust
accounts under the control of two | awyers with whom he proposes
to share space, nanely his daughter Sarah Mtt-Trille and Col m
Branni gan (the evidence of both of whomis summarized bel ow); and
to have all general account cheques co-signed by either Ms Mtt-
Trille or M. Brannigan.

As nmentioned at page 2 of the Report and Decision of the Panel,
the Solicitor is 65 years old. He was called to the Bar in G eat
Britain (Gay's Inn) in 1953, and was called to the Bar in
Ontario in 1954. He was a Rhodes Schol ar before he undertook a
career in |aw

The Solicitor's practice has included both "solicitors' work" and
litigation. He has practised nost recently in Branpton, in
association with his daughter, Sarah Mtt-Trille.

(b) Character Evidence

The Panel received considerabl e character evidence both viva voce
and in letter form Al though we accept Ms Budwet h's subm ssion
that at | east some of the character evidence submtted in letter
formshould be given |imted weight because it is apparent that
the authors of certain of the letters did not appreciate the
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seriousness of the professional m sconduct that the Panel has
found established, the viva voce evidence that the Panel heard
for the nost part is not vulnerable to the sane criticism Each
of the witnesses who testified swire that they had read the
Report and Deci sion of the Panel, and were accordingly famliar
with the Panel's findings.

Character evidence in mtigation of penalty in discipline
proceedi ngs is of course common, but in this case the Panel

consi dered the evidence to be out of the ordinary, and was nost
favourably i npressed by the many contributions that the Solicitor
has nmade over the years to the well-being of both communities and
i ndi vidual s that he believed could benefit from his assistance.

For the benefit of Convocati on, we have summuari zed bel ow t he
character evidence of several of the wi tnesses who testified on
the Solicitor's behal f.

1. The Right Honourable John N. Turner testified that he net the
Solicitor on board the Moritania in 1949, when both he and the
Solicitor were on their way to read | aw toget her as Rhodes
Scholars at Oxford. M. Turner pointed out that the Solicitor
believed in the value of comunity work even in his University
days in that he hel ped di sadvant aged people in East London, which
M. Turner described as being "pretty rough in those days".

He and the Solicitor saw each other infrequently i mediately
after they conpleted their law studies, as M. Turner noved to
Montreal and M. Mtt-Trille to Toronto. They resunmed their
friendship in 1976, and have continued to be friends over the
| ast 20 years. M. Turner testified that he believes that the
Solicitor enjoys a favourable reputation in the comunity. He
heard not hi ng negative about himuntil he | earned of these

di sci plinary proceedi ngs.

2. Peter Barnard testified that he first met the Solicitor 40
years ago, when M. Barnard was in high school in Qakville.

M. Barnard testified that the Solicitor has been a great counsel
and help to himover those nany years. He testified that the
Solicitor encouraged himto go to graduate school in England (M.
Barnard studi ed at Canbridge) and he accordi ngly consi dered
neeting the Solicitor to be a major turning point in his life.
M. Barnard is now the chairman of Ontario Hydro Technol ogi es.

M. Barnard also testified that the Solicitor has been his
personal |awer for 30 years, and has represented himin real
estate transactions and in estate planning. He added that the
Solicitor was also very helpful to himin dealing with the
aftermath of a plane crash that he was in.

Finally, M. Barnard testified that the Solicitor has an
extraordinarily high reputation in the community, and that he
coul d unquestionably be relied upon to carry out his undertaking
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to restrict his practice if Convocation were to permt himto
continue to practi se.

3. FFW Wwatt, professor eneritus at the University of Toronto,
testified that he nmet the Solicitor at Oxford in 1951. He
remai ned close to the Solicitor after graduation, particularly
during the next 20 years.

Prof essor Watt testified that the Solicitor assisted himin
relation to several legal matters. He also testified that the
Solicitor was a great support to hi mwhen Professor Watt and his
wi fe separated, even though the Solicitor acted for Professor
Watt's wife (who also testified on the Solicitor's behal f).

Prof essor Watt testified that he was inforned that he should

obt ai n i ndependent | egal advice, but that because of his
confidence in the Solicitor's fairness he elected not to do so.

Prof essor Watt testified that despite the findings of the Panel

he does not think that the Solicitor is "a predator, someone out
to exploit clients for his own benefit", but rather considers him
to be fundanentally a good and decent man who cares about others,
but who was trapped by his own errors, which were conpounded by a
severe downturn in the econony.

4. Professor Watt's ex-wife, June Watt, testified that she too
has known the Solicitor since 1951. She testified that she and
the Solicitor have known a nunber of people in commobn over the
years, primarily professionals and academ cs. Al have a high
regard for the Solicitor, she testified.

Ms Watt al so testified that when the Solicitor represented her
when she and Professor Watt separated in 1969, trying to effect a
reconciliation was the Solicitor's first objective, and when that
did not work the Solicitor encouraged the parties to inplenent an
agreenent that they had tentatively worked out between

t hensel ves, an agreenent that still works many years | ater.

5. Patricia Langdon testified that she worked as a | egal
secretary for Osler, Hoskin & Harcourt in the 1950s when the
Solicitor articled there. Ms Langdon had attended the London
School of Econom cs, and found that she had a rapport wth many
of the students. She thought particularly highly of the
Solicitor, who she considered to be a wonderful young man. M
Langdon testified that she and the Solicitor and their spouses
kept in touch thereafter.

Ms Langdon's husband died in 1963. Gsler, Hoskin & Harcourt
offered to do the legal work required as a result of M Langdon's
husband' s death, which included nost significantly a claim

agai nst what was then Trans-Canada Airlines. Ms Langdon
preferred, however, to give the work to the Solicitor, who was
than a younger | awer for whom she had a high regard.

Ms Langdon testified that she has al ways been profoundly grateful
to the Solicitor for his assistance and support during this nost
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difficult time for her. The Solicitor not only settled the action
agai nst Trans-Canada Airlines on favourable terns, but nmanaged to
"keep it out of the press". She testified that he also "kindly
made sure | wasn't left friendless". She testified that the
Solicitor was good to her children, and particularly encouraged
her daughter.

6. Marilyn Locke testified that she net the Solicitor in 1977 in
t he Shel burne Congregation of the Jehovah's Wtnesses. The
Solicitor becane her |awer and acted on her behalf and on behal f
of other menbers of her famly in real estate transactions and in
the preparation of wlls.

Ms Locke testified that she has often sought and relied upon the
Solicitor's advice. Wen she was di vorced and needed to work
out si de the hone, he encouraged her to becone a | egal secretary.
She took this advice, and now works as a | egal secretary at
McCarthy Tetraul t.

Li ke Ms Langdon, Ms Locke testified that the Solicitor has al so
been kind to her children. She testified that she has two
children who were qualified for prograns for "gifted" children in
school , but that she was worried about whether segregating them
fromthe mai nstream woul d be beneficial to them She testified

t hat when she sought the Solicitor's advice he took her son aside
and said to himthat because he had a gift he had a duty to use
it to help others.

7. Stephen Fielder testified that the Solicitor hired himto work
as a lawclerk in 1971. M. Fielder further testified that

al though he told the Solicitor that he did not intend to work
there for | ong because he intended to nove back to the Province
of Quebec, he remained in the Solicitor's enploy for 12 years.

M. Fielder testified that the Solicitor had a busy practice, in
whi ch he was al ways available to help his fell ow Jehovah's
Wtnesses. Wien he acted for other Jehovah's Wtnesses on real
estate deal s he never charged themfull tariff, M. Fielder
testified, but rather gave themat |east a 25% di scount. M.

Fiel der also testified that the Solicitor often acted in har dshi p
cases even though to do so was not cost effective for him

M. Fielder testified that when the Solicitor |earned, shortly
after M. Fielder began working for him that M. Fielder was
l[iving with his parents in Orangeville and commuting, the
Solicitor invited M. Fielder to live in the Solicitor's own
home. M. Fielder testified that he was "staggered" by the
generosity of the Solicitor's offer, which he accepted. He lived
with the Solicitor for a few nonths at that tinme, and at other
times when he (M. Fielder) needed help. M. Fielder also
testified that the Solicitor's home was al so open to other people
who needed hel p, and that the Solicitor always encouraged people
to tel ephone himat hone even in relation to matters that he was
handl i ng pro bono.
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M. Fielder observed that a great many clients talked to him
about the personal interest that the Solicitor took in their
| egal matters, particularly in the famly law field.

M. Fielder also testified that he attended court with the
Solicitor on many occasions, and that the Solicitor was al ways
treated with great respect and deference by both other counsel
and j udges.

M. Fielder testified that he is famliar with the Solicitor's
general reputation in the community, both because he knows a
nunber of |awyers who are acquainted with the Solicitor, and
because he and the Solicitor belong to the sane tennis club. He
testified that all hold himin very high regard, and consider his
famly to be a nodel of Christian |iving.

M. Fielder also observed that the Solicitor has strong opinions,
and that perhaps in part as a result of this people tend to have
strong opinions of him one way or the other. He added that the
Solicitor is an intensely loyal friend, sonmetines to a fault: he
believes that the Solicitor's loyalty is sonetinmes m splaced, and
that on occasion he has been | oyal to people who do not deserve
it. He cited Howard Finlason, the Solicitor's cousin (who figured
promnently in certain of the findings of m sconduct that the
Panel has found established), as an exanple of the Solicitor's
tendency to be loyal to those who nay be undeserving of it.

8. Robert Edward M Il ar testified that he had know the Solicitor
for 30 years as a fellow Jehovah's Wtness. He testified that in
this coomunity the Solicitor "was a hero for disadvant aged
people”. He said that the Solicitor was not a "stop watch"

| awyer, but rather that he gave freely of his tinme to those who
approached himin need of his assistance. M. MIllar testified
that the Solicitor "is an i mopbdest man, but not an imoral nman".

9. ColmBrannigan testified that he was called to the bar in
Ontario in 1983, and that he has practised in Branpton since

t hen, except for a two year period during which he practised with
Epstein, Cole in Toronto. H's practice is primarily in the field
of famly | aw.

M. Brannigan testified that he now shares space in Branpton with
several other |awers, including Sarah Mott-Trille. He noved into
the space in 1994, by which tine the Solicitor had stopped
practising pursuant to an undertaking that he had given to the
Law Soci ety.

M. Brannigan testified that the Solicitor occupies a spot in the
library shared by the | awers who practise in the office, but

that he has no private quarters there in which to neet clients.

He testified that the Solicitor is not practising | aw, but rather
uses his spot in the library to work on the Law Soci ety
proceedi ngs and on proceedi ngs that have been brought against him
by his Church.

1997 CanLll 915 (ON L.S.D.C.)



M. Brannigan testified that he has taken advantage of the
Solicitor's presence in the office to ask for his practical

opi nion on issues that have arisen, for exanple, in custody and
access matters, and has found the Solicitor's advice to be

val uabl e, and the Solicitor to be an excellent resource.

M. Brannigan testified that though he does not consider hinself
to be a close friend of the Solicitor or his famly, he has known
hi m si nce 1990 when he and the Solicitor had a case together. M.
Brannigan's client was "anti-Jehovah's Wtnesses" in that case,
because he considered the ruination of his marriage to be due to
the fact that his wfe had becone a Jehovah's Wtness. M.

Branni gan was inpressed with the Solicitor's ability to maintain
his conposure in a bitter and enotionally charged case.

M. Brannigan testified that the Solicitor still enjoys a good
reputation in the legal community in Branpton, where there is
much respect, affection and concern for him even anong peopl e
who are aware of the troubles that have resulted in these

di sci plinary proceedi ngs.

Finally, M. Brannigan testified that if Convocation were to
permt the Solicitor to continue to practise he (M. Brannigan)
woul d be pleased to undertake the responsibilities referred to in
the Solicitor's witten undertaking (Exhibit 75, which is

summari zed at pages 93-94 above), an obligation he woul d not
enter into lightly. M. Brannigan testified that he has read the
Report and Decision of this Panel a nunber of tines, and he is
aware of the seriousness of the findings that the Panel has nade.
Neverthel ess, he testified, he knows that the Solicitor has had
an unbl em shed career for 40 years, and that though "this is a
large blip" it is nevertheless a "blip" in an unblem shed career.

10. Judy Kelly testified that she worked as the Solicitor's
secretary from 1966 until he ceased practising in 1994.

Ms Kelly testified that the Solicitor has always been a very
conpassi onate and caring person who was al ways goi ng out of his
way to do kind things for people, and especially people of his
faith. H's home was al ways open, she testified, both figuratively
and literally; he was very approachabl e.

Ms Kelly also testified that the Solicitor was generous
financially. Ms Kelly, who is herself a nenber of the Jehovah's
Wtness religion, testified that "sisters in our faith would cone
to him and he woul d give them noney because their husbands woul d
not". She added that the Solicitor had | oaned her noney in tines
of need.

Ms Kelly testified that the Solicitor |ooked after dozens of
adoptions over the years, and that people that she ran into at
Jehovah's Wtness conventions on may occasi ons expressed their
gratitude to the Solicitor for giving theman opportunity to have
(adopted) children.
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In conclusion, Ms Kelly testified that notw thstandi ng the
findings that the Panel has made in its report she regards the
Solicitor to be a man of integrity and honesty, and added that if
she had felt otherwise at any tinme her conscience would not have
al l owed her to continue to work for him

11. The Panel al so heard the evidence of Mchael HIl, a
Solicitor in the United Kingdom who testified by tel ephone. M.
Hi |l has been practising |law since 1970. He has frequently acted

for the Watch Tower Society and for individual Jehovah's
Wtnesses in Europe and North Anerica.

M. Hill testified that he has known of the Solicitor's
reputation for approximately 20 years, as the Solicitor is known
anong | awers who act for Jehovah's Wtnesses as a | awer who has
devel oped particul ar expertise in custody and access cases

i nvol vi ng Jehovah's Wtnesses. He testified that the Solicitor
has | ong been held in very high regard in the Jehovah's Wtness
community internationally as a person of great integrity and
norality who is respected both academ cally and professionally.
He testified that the Solicitor has made a substanti al
contribution to the Watch Tower Society. He cited the LeG ove
case (which is referred to at length at pages 65 to 85 of the
Panel 's Report and Decision) as a case that has been circul ated
wi dely anong | awyers who represent nenbers of the Jehovah's
Wtness faith in custody and access cases. The case is regarded
generally as a "forward stride" and has assisted M. H Il and

ot her lawyers who practise in the field, he testified.

12. Frank Kisluk testified that he was qualified as a chartered
accountant in 1969, and that he has been licenced as a trustee in
bankruptcy since 1977.

M. Kisluk testified that in June 1994 the Solicitor approached
hi m for advice concerning the re-organi zation of his affairs.
Wth M. Kisluk's assistance, the Solicitor was able to structure
a proposal which was designed to enable himto make ful
restitution to all clients who had | ost noney as a result of his
acts. The proposal called for not only the Solicitor's own
assets, but also substantial assets of other nenbers of his
famly, to be nmade available to creditors.

M. Kisluk testified that it was apparent to himthat the
Solicitor was conmtted to making restitution, and indeed that he
was "anxious to make this gesture”.

M. Kisluk explained that the creditors' neetings were very
heated, and were notable for "a lot of vitriol". He testified
that there was always a | evel of antagonismfromthe Watch Tower
Soci ety, whose representatives suggested that the Solicitor was
secreting assets. M. Kisluk added that he had seen no evidence
that this was in fact the case.

Nevert hel ess, he testified, the creditors conmmttee (which
included a representative of the Watch Tower Society and two
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ot her nenbers) recommended agai nst the proposal (which M. Kisluk
supported), and the proposal was defeated. The Solicitor was
accordingly placed in bankruptcy. (The Solicitor hopes to be

di scharged from bankruptcy in January 1997.)

13. Sarah Mott-Trille testified that she decided to becone a

| awyer because of her admration for her father and the way that
he hel ped people. She testified that her father had al ways
encouraged his children to use their talents to hel p people.

Ms Mott-Trille also testified that she chose to continue to use
the surname Mott-Trille professionally after her marriage

"essentially because of ny father's reputation”; "I achieved a
| evel of rapport with awers and judges because of his
reputation”. Ms Mott-Trille added that she still benefits from

her father's reputation today, and that recently a judge said so
to her in open court.

14. Doctor Rachel Mtt-Trille, another daughter of the Solicitor,
testified that she graduated with her M D. degree fromthe

Uni versity of Toronto in 1987 as the gold nedallist in her class.
She pursued graduate training in psychiatry thereafter, and
becanme qualified to practise as a psychiatrist in 1992. She
practises as a child psychiatrist, and is on the staff of Credit
Val l ey Hospital as well as maintaining a private practice in that
field.

She testified that in 1991 and 1992 it becane apparent to her
that her father was under great stress, as he had di sappointed a
| ot of people and was "taking it hard". Dr. Mtt-Trille testified
that her father becane depressed, and that she urged himto get
pr of essi onal hel p. However, her father did not agree with her,
she testified, at that tinme, though ultimately he did obtain

pr of essi onal assistance at the end of 1993.

In the nmeantime, she testified, even his church seenmed to turn
agai nst him and his condition was exacerbated because he felt
abandoned. She testified that he was diagnosed in |late 1993 as
having had a maj or depressive episode, and was treated with anti -
depressant nedi cati ons and psychotherapy for two and a half years
or so. His condition was characterized by tearful ness and danaged
sel f-esteem

Dr. Mott-Trille testified that her father asked her and ot her
menbers of the famly about their assets, and that the famly had
a lot of neetings at which all agreed that they were keen to help
the Solicitor however they could. She testified that she and her
sisters went to the Watch Tower Society and nmet with the Watch
Tower Society's two senior |awers, G en How and John Burns. She
testified that she and her sisters "laid out our assets including
famly jewellery, and offered to cone to terns". Dr. Mtt-Trille
expressed di sappointnment that M. How and M. Burns "weren't
interested in anything but cold cash, and our assets were tied up
and we needed tinme". She testified that she and her sisters
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followed up with a letter, but that the Watch Tower Society was
not interested in attenpting to resolve the matter in that way.

(c) The Solicitor's Evidence

The Solicitor hinmself also testified during the penalty phase of
his hearing. He testified that he accepts and respects the
findings made in the report and decision of the Panel. In
relation to the Panel's finding that he had m sapplied funds

bel onging to his client Ruth Ransbottom (a finding nade at page
43 of the Report) the Solicitor testified that: "I accept that
criticism | should have put it in witing."

In relation to the Panel's finding (at page 54 of the Report)
that he m sapplied $89,131.13 fromthe estate of Phyllis Wnters,
the Solicitor acknowl edged the finding and testified that "it was
a m st ake".

In relation to the finding (at pages 64 to 65 of the Report) that
the Solicitor msapplied $65,000 fromthe estate of Florence
Antoni uk, the Solicitor testified: "I agree this should not have
been done."

In relation to the finding (at pages 78 to 85 of the Report) that
the Solicitor msappropriated $45,000 fromthe Watch Tower
Society, the Solicitor testified that: "That finding has caused
me a great deal of thought.” He added that he had been enbroiled
inaconflict in his own religious institutions in which he had
bel i eved that he had been accused falsely of certain things. He
testified that he should have foll owed up on a phone call that he
had placed to M. How in which he had intended to seek M. How s
authority to use funds to which the Watch Tower Society was
entitled. "It shouldn't have happened,” the Solicitor testified;
"I should have organized it better, and confirmed it in witing."
He added that he now believes that he "paid too nuch attention to
the fray between us and too little to my |egal obligations." He
also testified that: "I acknow edge in retrospect a |ack of good
faith, but there were circunstances it nust be considered in
[ight of."

The Solicitor also testified that approxi mately $1,500,000 of his
and his famly's assets have been nade available to his
creditors. This included the proceeds of the sale of his

mat ri nmoni al honme, which had always been in his wife's nanme. It

al so included the proceeds of the sale of the "m |k quota"” for
his dairy farm (the nost val uabl e asset of a dairy farnmer), for
$175, 000.

The Solicitor also testified that he coll apsed his registered
retirenment savings plan, which was of the value of approximtely
$60, 000. Approximately half of the RRSP was paid to Revenue
Canada, and the bal ance was nmade avail able to investors who had
| ost noney.
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The Solicitor testified that in 1989 his gross inconme was

approxi mately $900, 000, and that his net income was approxi mately
$165, 000 (his expenses included the salaries of several enployees
anmong other things). The foll ow ng year, 1990, his incone was
reduced by about 50% and his inconme in 1991 was reduced further.
Bet ween 1992 and 1994 (when he undertook not to practise pending
t he di sposition of the disciplinary proceedings), the Solicitor
testified, he had hardly any drawi ngs "because | wote off al nost
everything on incone tax, to pay off people who nmade

i nvestnents. "

The Solicitor testified that his only inconme at present is his
ol d age pension and Canada Pension Plan paynents: "Today | amin
bankruptcy and have no noney."

In cross-exam nation, the Solicitor testified that the anmount
that is still owing to client investors and other creditors is
about $1,500,000 including interest. He also testified that the
$1, 500, 000 that has been paid fromhis and his famly's assets
does not include approximtely $85,000 that was paid by the
Lawyer's Professional Indemity Conpany.

In response to a question fromone of the nenbers of the Panel
the Solicitor acknowl edged that at the tine he made unaut hori zed
use of clients' funds he needed noney quickly.

(d) Reasons for Reconmended Penalty

As nentioned above, the Panel was inpressed by the sincere

accol ades bestowed upon the Solicitor by character w tnesses from
a broad spectrum of society. There is no doubt in our m nds that
the Solicitor has made an extraordinary contribution particularly
to his church and to nenbers of his faith, but also to other

i ndi vi dual s whom he was positioned to hel p, over the course of a
di stingui shed car eer.

This portrayal of the Solicitor as a kind, caring, and generous
person is difficult to reconcile with the serious professional

m sconduct that the Panel has found established. The Solicitor

m sappropri ated $45,000 fromthe Watch Tower Society, and

m sapplied a total of $890,000 of funds belonging to five clients
(two estates, two individuals, and a husband and wife).

The Panel considered the msapplications in this case to be if
anyt hing nore serious than the m sappropriation fromthe Watch
Tower Society. As pointed out at page 28 of the Report, the Panel
has found that the Solicitor invested $675,000 of his client
Jeannette Steed's funds (a substantial portion of the matrinonial
settlenment that she received fromher husband) w thout his
client's authority, a decision that was influenced nore by his
desire to benefit other clients who had invested in an abortive
project than by a concern for the safety of Ms. Steed's

i nvestnment. The Panel also found that the Solicitor m sapplied
$35, 000 belonging to his client Ruth Ransbottom by diverting
those funds to the benefit of other clients wthout Ms.
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Ransbottom s authority. The seriousness of this professional

m sconduct is aggravated by the fact that Ms. Ransbottom was an
unsophi sticated client who was in dire financial straits at the
time, a point that she made to the Solicitor repeatedly (though
not necessarily in every conversation) when she tel ephoned him
"many tinmes and actually nearly begged to have ny noney sent to
ne."

M. Mark submitted that because the Solicitor had a benevol ent
intention, he considered it proper to nmake what was his clients
decisions for them and that though he should not have done that
the findings of the Panel do not reflect what M. Mark
characterized as a "crimnal intent".

Particularly in light of the persuasive character evidence, the
Panel accepts that both at the tine of the m sappropriations and
m sapplications and thereafter, the Solicitor genuinely hoped and
expected (albeit with an optim smthat was unjustified) that his
clients would be reinbursed fully for their | osses. The Panel
accepts M. Mark's subm ssion that the Solicitor did not have a
"crimnal intent".

We do not entirely accept the subm ssion that the Solicitor's
intent was "benevolent"; or, at |least, we do not accept that the
victinms of his m sconduct can in any sense be considered the
objects of the Solicitor's intended benevol ence. Rather, the
Panel concludes that at a tinme in which he and other clients were
in need of funds, the fundanental decency and generosity that had
characterized his conduct throughout his career was, regrettably,
conprom sed when he took advantage of his access to funds under
his control that belonged to his clients.

We accept M. Fielder's insightful observation that the
Solicitor's comendabl e | oyalty was occasionally m splaced, and
the inplication that in making inproper use of trust funds in his
possession the Solicitor may well have been notivated by a desire
to help others who either had |ost or were in jeopardy of |osing
money even though at | east sonme of those people may not have been
deserving of the Solicitor's assistance. Al though, viewed in this
light, the Solicitor's m sconduct is |ess serious than (for
exanpl e) the m sconduct of a | awer who m sappropriates clients
funds to support an extravagant |lifestyle, neither this

expl anation nor the Solicitor's sangui ne hope that no one would
ultimately | ose noney alters the fact that by m sappropriating
and m sappl yi ng al nost $1, 000, 000 of client funds the Solicitor
breached fundanentally his responsibilities as a | awyer.

The Panel was not entirely convinced that the Solicitor hinself
appreci ated the seriousness of his msconduct. In his evidence in
mtigation of penalty, while accepting and ostensibly respecting
the findings of the Panel, the Solicitor characterized at | east
one of his msapplications as "a mstake", and in relation to the
Panel's finding that he had i nvested Ms. Ransbottom s noney

Wi thout instructions stated: "I accept that criticism | should
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have put it in witing". It is not the Solicitor's failure to
obtain Ms. Ranmsbottom s instructions in witing, however, that
formed the basis of the Panel's finding; rather, it was the
Solicitor's failure to obtain Ms. Ransbottom s instructions at
al | .

The Panel is satisfied that the Solicitor has genuinely attenpted
to make good his client's |losses, and that not only he but al so
menbers of his famly have been required to divest assets in an
attenpt to do so. The Panel also accepts that the Solicitor has
been required to live in financially straitened circunstances as
a result. Although sone of the paynents that have been nade have
been the result of actual or threatened | egal proceedi ngs brought
agai nst him the Panel neverthel ess considers the Solicitor's
desire to conpensate his clients to be genuine.

It is of course well established that the appropriate penalty in
cases involving the m sappropriation of client funds, in the
absence of exceptional extenuating circunstances, is disbarnent.
In the present case, as nentioned above, the Panel considered the
numer ous m sapplications of client funds to be at |east as
serious as his m sappropriation of $45, 000.

In such cases as MIrod (report adopted by Convocation on January
30, 1986) and Cooper (report adopted by Convocation on May 23,
1991) the benchers have enphasi zed that in cases involving

m sappropriation disbarnent is not a penalty that should be
reserved for practitioners who are wholly w thout redeem ng
qualities. Nor is the protection of the public the only purpose
served by a disbarment order in such circunstances; of at |east
equal inportance is the necessity of maintaining the reputation
of the profession in the eyes of the public. Menbers of the
public are entitled to reassurance that in discharging its
privilege of self government, the |egal profession wll

unequi vocal |y express the unacceptability of |awers m susing
clients' funds with the harshest penalty avail abl e, save when
mtigating circunstances are such that well-informed nenbers of
the public would accept a departure fromthis general rule.

The Panel was referred in argunent to a nunber of decisions, sone
of which resulted in | awers bei ng suspended despite findings of
serious m sconduct. The Panel does not consider any of these
cases to be conparable to the present case. Cases such as Baum
(reasons of Convocation dated Septenber 28, 1995) in which the
solicitor was suspended for 18 nonths for m sappropriating a
relatively small anount of noney in a case involving other
extenuating circunstances, did not involve (as does the present
case) the repeated m sapplication of substantial sunms of noney to
which clients were entitled. Cases such as Ashbee (report adopted
by Convocation Septenber 26, 1996) and Warga (report adopted by
Convocation April 21, 1994) involved neither the m sappropriation
nor the m sapplication of client funds, but rather the failure of
| awyers to conscientiously serve clients and conply with the
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requirenments of rule 5 (conflict of interest), as well as other
m sconduct .

Al t hough the Panel accepts that if the Solicitor were permtted
to continue to practise he would honour the undertaking that he
iswlling to give to restrict his practice (and though the Panel
of course accepts as well that both Sarah Mdtt-Trille and Col m
Branni gan could be relied upon to discharge the responsibilities
contenplated by the Solicitor's undertaking), we are of the view
that the mai ntenance of public confidence in the profession

requi res Convocation to termnate the Solicitor's nmenbership by
reason of the seriousness of the m sconduct that the Panel has
found established. Nothing is nore likely to bring discredit upon
the | egal profession than the m sappropriation or other

unaut hori zed use of clients' funds. The Solicitor's unauthorized
use of his clients' funds in the present case was a conpl ete

abdi cation of his responsibilities as a | awer.

In the vast mpjority of cases involving both the m sappropriation
and the m sapplication of substantial anmpbunts of client funds,

evi dence of prior good character would not in itself justify a
recommendation that a Solicitor's nmenbership be term nated by way
of an order permtting the Solicitor to resign rather than by way
of an order of disbarnent. In the present case, however, the
Panel considered the evidence that it received in mtigation of
penalty on the Solicitor's behalf to be exceptional. Over the
course of his entire career, the Solicitor has contributed
selflessly and generously to the well-being of those whom he has
been able to assist. Until he m sused client funds in the
incidents that gave rise to these proceedings, the Solicitor
epitom zed the tradition of public service in which the | ega
profession rightly takes pride. His contributions throughout his
career, with the exception of the incidents of m sconduct that

t he Panel has found established, have been comrendabl e and
exceptional, and the Panel believes that well-informed nmenbers of
the public would accept that though Convocation's duty to the
public requires it to termnate the Solicitor's right to practise
law, to spare himthe indignity of disbarnment would entail no

vi ol ati on of Convocation's duty to the public.

The Panel accordingly recomends that the Solicitor be granted
permssion to resign in the event that he requests such

perm ssion when this matter is considered in Convocation. The
Panel further recomrends that, in the event the Solicitor elects
not to request perm ssion to resign, he be disbarred.

DATED at Toronto this 22nd day of January, 1997.
Gavi n MacKenzie (Chair)

ORDER of Convocati on
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CONVOCATI ON of the Law Soci ety of Upper Canada, having read the
Report and Deci sion of the Discipline Conmttee dated the 22nd
day of January, 1997, in the presence of Counsel for the Society,
the Solicitor being in attendance and represented by Charles C
Mark, QC., wherein the Solicitor was found guilty of

pr of essi onal m sconduct and havi ng heard counsel aforesaid,;

CONVOCATI ON HEREBY ORDERS t hat Frank Radley Mott-Trille be
granted perm ssion to resign his nmenbership in the said Society
wi thin seven days, failing which, that he be disbarred, and

t hereby be prohibited fromacting or practising as a barrister
and solicitor and fromholding hinself out as a barrister and
solicitor.

DATED this 21st day of COctober, 1997.
"Acting Treasurer" "Secretary"

Not e: The Menber did not file his resignation within seven days
and therefore was di sbarred on October 29, 1997.
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