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CASE NO. CI 12898

DEPT. NO. I
FILE

99 SE? - 7 PM 2: 32

. NIKKI A. BRYAN : .

. 11 LYON COUNTY CLERK: . ~

rJ~~.f)EPUTY

6 IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

7 IN AND FOR THE COUNTY OF LYON

8

9 RICHARD CHURCHFIELD and
LEZLY CHURCHFIELD, husband

10 and wife, and LEZLY
CHURCHFIELD as Guardian Ad

11 Litem for their minor child,
TINA L. CHURCHFIELD,

12
Plaintiffs,

13
vs.

14
DANIEL STEVEN FITZWATER and

15 LYNNE FITZWATER; YERINGTON
KINGDOM HALL OF JEHOVAH'S

16 WITNESSES, an unknown entity;
WATCHTOWER BIBLE AND TRACT

17 . SOCIETY OF NEW YORK, INC., a
New York corporation; and

18 DOES I through X, inclusive,

19 Defendants.
__________ .1

20

MOTION TO FILE SECOND
AMENDED COMPLAINT

21 COME NOW the above named Plaintiffs, by and through their

22 undersigned counsel, and hereby move this Court for leave to file

23 their Second Amended Complaint pursuant to NRCP 15 in order to add

24 a Ninth Cause of Action as against the Defendants, YERINGTON

25 KINGDOM HALL OF JEHOVAH'S WITNESSES, an unknown entity, and the

26 WATCHTOWER BIBLE AND TRACT SOCIETY OF NEW YORK, INC., a New York

27 corporation.

28 III

1
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1 This motion is made and based upon the following Points

2 and Authorities, the Affidavit of Plaintiff, RICHARD CHURCHFIELD,

3 which was attached as Exhibit "An to the First Motion to Amend

4 Complaint filed herein on October 27, 1997, the Plaintiffs'
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proposed Second Amended Complaint alleging a Ninth Cause of Action

to the Complaint, attached hereto as EXHIBIT "A."

'V
DATED this '3 day of September, 1999.

TERZICH & JACKSON, LTD.

/~~
/ ~MILOS TERZICH, ESQ.

1470 Highway 395
Post Office Box 1210
Gardnerville, NV 89410
(775) 782-2700

2
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2

3 I.

MEMORANDUM OF POINTS AND AUTHORITIES
IN SUPPORT OF SECOND AMENDED COMPLAINT

STATEMENT OF FACTS

4 Plaintiffs incorporate all of the Statements of Facts set

5 forth in their First Motion to Amend Complaint filed herein on

6 October 27, 1997, including the Affidavit of Richard Churchfield.

7 II. STANDARDS FOR GRANTING A MOTION TO AMEND

8 Pursuant to the Court's Scheduling Order, the Plaintiffs

9 have until October I, 1999, within which to file a Motion to amend

10 their Complaint. Nevada Rules of Civil Procedure 15 prescribe the

11 manner in which a complaint may be amended. NRCP 15(a) states as

12 follows:

13 II (a) Amendments. A party may amend his
pleading once as a matter of course at any

14 time before aresponsi ve pleading is served
or, if the pleading is one to which no

15 responsive pleading is permitted and the
action has not been placed upon the trial

16 calendar, he may so amend it at any time
within 20 days after it is served. Otherwise

17 a party may amend his pleading only by leave
of court or by written consent of the adverse

18 party; and leave shall be freely given when
justice so requires .II (Emphasis supplied) .

19

20 A motion for leave to amend pursuant to NRCP 15(a) is

21 addressed to the sound discretion of the trial court. Connell v.

22 Carl's Air Conditioning, 97 Nev. 436, 439, 634 P.2d 673 (1981).

23 Further, leave to amend should be freely given in the absence of

24 undue delay, bad faith, or dilatory motive. Stephens v. Southern

25 Nev. Music Co., 89 Nev. 104, 105, 507 P.2d 138 (1973).

26 Plaintiffs seek to add an additional cause of action

27 against the Defendants, Yerington Kingdom Hall of Jehovah's

28 Witnesses and the Watchtower Bible and Tract Society of New York,

3
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1 Inc., which allegations will give rise to punitive damages, based

2 upon information discovered through the numerous depositions that

3 have been taken in this action and other information determined by

4 research.

5 Plaintiffs' Motion is not unduly delayed, in bad faith,

6 or for dilatory motive, leave to amend should be freely given in

7 this instance.

8 With respect to the additional cause of action, if the

9 statute of limitations has not run, relation back to the original

10 Complaint is unnecessary. Fernandez v. Kozar, 107 Nev. 446, 814

11 P.2d 68 (1991). The tortious acts giving rise to Plaintiffs'

12 claims were discovered in June of 1996. There is no statute of

13 limitations problem with Plaintiffs' additional claims and leave to

14 amend would still be appropriate. Further, the Plaintiff, Tina

15 Churchfield, is a minor and the statute of limitations is extended.

16 See NRS 11.250.

17 Plaintiffs also incorporate all of their Points and

18 Authorities in Plaintiffs' Motion to Amend Complaint filed on

19 October 27, 1997, and specific reference is made to paragraph D.,

20 pp. 14-18 of said Motion to Amend.

21

22

23

24

25

26

27

28

DATED this ~~- day of September, 1999.

TERZICH & JACKSON, LTD.

~~~'-"-"iy: MILOTRZICH, ESQ.
1470 Highway 395
Post Office Box 1210
Gardnerville, NV 89410
(775) 782-2700
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1 CERTIFICATE OF MAILING

2 Pursuant to NRCP 5 (b), and that on the \ ::;./lJc{ day of

3 September, 1999, I mailed a true and correct copy of the foregoing

4 to:

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

John A. Aberasturi, Esq.
ERICKSON, THORPE & SWAINSTON, LTD.
Post Office Box 3559
Reno, Nevada 89505

LYnne Fitzwater
at her last known address of:
330 West Nye Lane, Apt. 17
Carson City, Nevada 89705

Daniel Fitzwater
Back No.: 58445
c/o Northern Nevada Correctional Center
Post Office Box 7000
1721 Snyder Avenue
Carson City, Nevada 89702

DATED thiS~/Lb{ day of September, 1999.

JlJ~~
SHARON COATES

5
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1 CASE NO. CI 12898

2 DEPT. NO. I

3

4

5

6 IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

7 IN AND FOR THE COUNTY OF LYON

8

9 RICHARD CHURCHFIELD and
LEZLY CHURCHFIELD, husband

10 and wife, and LEZLY
CHURCHFIELD as Guardian Ad

11 Litem for their minor child,
TINA L. CHURCHFIELD,

12
Plaintiffs,

13
vs.

14
DANIEL STEVEN FITZWATER and

15 LYNNE FITZWATER; YERINGTON
KINGDOM HALL OF JEHOVAH'S

16 WITNESSES, an unknown entity;
WATCHTOWER BIBLE AND TRACT

17 SOCIETY OF NEW YORK, INC., a
New York corporation; and

18 DOES I through X, inclusive,

19 Defendants.
. /

20

SECOND .AMENDEDCOMPLAINT

21 COME NOW the above named Plaintiffs, by and through their

22 undersigned counsel, and by way of Second Amended Complaint against

23 the above-named Defendants, aver and allege as follows:

24 NINTH CAUSE OF ACTION
(Kingdom Hall and Watchtower)

25

26 I.

27 That Plaintiffs incorporate herein all of the allegations

28 contained in their First, Second, and Third Causes of Action of the

EXHIBIT "A" 1
31



1 original Complaint filed herein on the 8th day of April, 1997, and

2 Plaintiffs' Errata to Complaint filed herein on the 23rd day of

3 June, 1997, as if set forth in full and at length herein; that

4 Plaintiffs further incorporate herein their Fifth, Sixth, Seventh

5 and Eighth Causes of Action· of their Amended Complaint, filed

6 herein on the 5th day of December, 1997, as if set forth in full

7 and at length herein.

8 rr.

9 That Plaintiffs are informed and believe and thereupon

10 allege, that the Defendant, DANIEL STEVEN FITZWATER (hereinafter

11 "Fitzwater"), was pUblicly reproved for his sexual molestation

12 conduct against his step-daughter, Dawn Schilling Bradley,

13 subsequent to the allegations brought against him by the

14 'Plaintiffs, although the reason for his public reproval was not

15 related to the congregation or the Plaintiffs.

16 III.

17 That Plaintiffs are informed and believe and thereupon

18 allege, that although the Defendant, FITZWATER, was convicted of

19 two felony counts of Lewdness with a Child, to-wit: Tina L.

20 Churchfield, the Defendant, FITZWATER, was not privately or

21 publicly reproved or disfellowshipped by reason of his conduct with

22 respect to Tina L. Churchfield.

23 IV.

24 That Plaintiffs are informed and believe and thereupon

25 allege, that the Defendants, YERINGTON KINGDOM HALL OF JEHOVAH'S

26 WITNESSES (hereinafter "Kingdom Hall"), and WATCHTOWER BIBLE AND

27 TRACT SOCIETY OF NEW YORK, INC. (hereinafter "Watchtowerll)either

28 had or should have had advance knowledge that the Defendant 1

232



1 FITZWATER, was unfit for the purposes of being an elder and said

2 Defendants recommended and approved the Defendant FITZWATER to

3 become an elder in the KINGDOM HALL congregation with a conscious

4 disregard of the rights or safety of others.

5 V.

6 That Plaintiffs are informed and believe and thereupon

7 allege, that the Defendants, KINGDOM HALL and WATCHTOWER

8 ratified the wrongful conduct of the Defendant, FITZWATER, as

9 herein alleged, as against the Plaintiff, Tina L. Churchfield.

10 VI.

11 That Plaintiffs are informed and believe and thereupon

12 allege, that the Defendants, KINGDOM HALL and WATCHTOWER, in the

13 conduct alleged in this cause of action, were guilty of oppression,

14 'fraud andlor malice, express or implied.

15 VII.

16 That Plaintiffs are informed and believe and thereupon

17 allege, that the Defendants KINGDOM HALL and WATCHTOWER are guilty

18 of fraud in that they intentionally conspired to conceal and cover

19 up the Defendant FITZWATER's conduct regarding his sexual

20 misconduct toward minor children, including Defendant FITZWATER's

21 step-daughter, Dawn Schilling Bradley; that the Defendants KINGDOM

22 HALL and WATCHTOWER's conduct in concealing the Defendant

23 FITZWATER's improprieties with minor children was a direct and

24 proximate cause of the injuries sustained by the Plaintiffs, Tina

25 L. Churchfield and her parents.

26 III

27 III

28 III

3
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1 VIII.

2 That Plaintiffs are informed and believe and thereupon

3 allege, that the Defendants KINGDOM HALL and WATCHTOWER have in the

4 past, and presently have, established a course of conduct to cover

5 up and conceal sexual molestation and sexual improprieties

6 committed by elders, not only from their own congregation, but also

7 from the general public, to the 9-etriment and injury of the

8 Plaintiffs, other congregation members, and the general public.

9 IX.

10 That said Defendants' fraud also consists of their intent

11 to deceive or conceal material facts with respect to the

12 molestation of children or improper acts toward children by elders

13 with the intent to deprive the minor children and their parents of

14 'their rights and otherwise injure the sexually molested child and

15 their parents, specifically including the Plaintiffs.

16 X.

17 That said Defendants' conduct, as hereinabove alleged and

18 described, was and is in conscious disregard of the probable harm

19 and consequences of their wrongful acts and their willful and

20 deliberate failure to act in order to avoid these consequences,

21 which directly and proximately caused injury to the Plaintiffs.

22 XI.

23 That by reason of the aforementioned conduct of the said

24 Defendants, as herein alleged, the Plaintiffs have suffered general

25 damages in excess of TEN THOUSAND DOLLARS ($10,000).

26 III
27 III
28 III
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1
2

XII.

That by reason of the aforesaid conduct of the said

3 Defendants, as herein alleged, they are liable to pay the

4 Plaintiffs punitive damages in a sum in excess of TEN THOUSAND

5 DOLLARS ($10,000).

6 WHEREFORE, Plaintiffs pray for judgment against the

7 Defendants, and each of them, as follows:

8 1. For all damages, as set forth in the original

9 Complaint and the Amended Complaint.

10 2. For additional general damages against all

11 Defendants in excess of TEN THOUSAND DOLLARS ($10,000).

12 3 . For punitive and exemplary damages in excess of TEN

13 THOUSAND DOLLARS ($10,000), and according to proof.

14

15

4.

5.

For attorney's fees and costs of suit.

For such other and further relief as to the Court

16 may seem proper in the premises.

17

18

19

20

21

22

23

24

25

26

27

28

DATED this day of , 1999.

TERZICH & JACKSON, LTD.

By: MILOS TERZICH, ESQ.
1470 Highway 395
Post Office Box 1210
Gardnerville, NV 89410
(775) 782-2700
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1 Case No. CI12898

2 Dept. No. I

3

4

5

6 IN THE THIRD JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

7 IN AND FORTHE COUNTY OF LYON

8

9 RICHARD CHURCHFIELDand
LEZLY CHURCHFIELD,husband

10 and wife; and LEZLY CHURCHFIELD
as Guardian ad Litem for their minor

11 child, TINA L. CHURCHFIELD,

12 Plaintiffs.

13 vs.

14 DANIEL STEVEN FITZWATER and;
LYNNE FITZWATER; YERINGTON

15 KINGDOM HALL OF JEHOVAH's
WITNESSES, an unknown entity;

16 WATCHTOWER BIBLEAND TRACT
SOCIETY OF NEW YORK, INC., a

17 New York corporation; and
DOES I through X, inclusive,

18
Defendants.

19 1

20 STIPULATION AND ORDERFOR DISMISSAL WITH PREJUDICE

21 The above-entitled action having been fully settled, compromised and satisfied,

22 IT IS HEREBY STIPULATED, by and between the parties hereto, through their

23 respective counsel, that said action shall be dismissed with prejudice, and without

24 costs or fees to any party.

25 IT IS FURTHERSTIPULATED that the jury deposit in the amount of $120.00I

26 III

27 III

28 III
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1 posted by ERICKSON, THORPE & SWAINSTON, LTD. may be returned to that firm by

DATED:3

2 the Clerk of the Court.

/ <;).0 c;laJO.Ie ,~.--, ---------,
4

5

TERZICH & JACKSON
1470 Highway 395, P.O. Box 1210
Gardnerville, Nevada 89410

6

78910111213141516

... _ .........._-_ .. _-_ .•...•.

17
1819202122232425262728

~~~. ~osRZIH
Attorney for Plaintiffs

ERICKSON, THORPE & SWAINSTON, LTD.
99 West Arroyo Street, P.O. Box 3559
Reno, Nevada 89505

By-\t%Ft~TURI
Attorneys for Defendants

JTJSSO ..ORDERED.

DATED: ~';/fo.~cro

Lc<-~
DISTRICT JUDGE

2
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