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. IN THE CIRCUIT COURT OF THE STATE OF OREGON
. FOR THE COUNTY OF MARION

, JARED GRAFMYER CASE NO. OU(. 15281

)
)
Plainfiff, )
# )
5 vs. ;
WATCHTOWER BIBLE AND TRACT ) COMPLAINT
' SOCIETY OF NEW YORK, INC, ) (Negligence, Breach of Confidential
WATCHTOWER BIBLE AND TRACT ) Relationship, Intentional Infliction of
' SOCIETY OF PENNSYLVANIA, INC. ) Severc Emotional Distress)
12 and LANCASTER CONGREGATION )
OF JEHOVAH'S WITNESSES, ) Not subject fo Mandatory Arbitration
)
3 Defendants. ) Jury Triad Requested
M Plaintiff alleges:
ks COMMON EACTS
t6 1.
U Plaintiff JARED GRAFMYER is a resident of Port lavaca, Calhoun County,
18,
fexas.
12 2.
20

Defendant Watchtower Bible and Tract Society of New York, Inc, a
21
corporation organized and existing under the laws of the State of New York, with
22 : .
offices at 25 Columbia Heights, Brooklyn, New York 11201-2483, has conducted

23
business within the State of Oregon through its officers, agents, and servants.
24

25

Page 1 Complaint
Grafmyer v. Watchtower Bible and Tract Society of Now York, Inc., et al.



v at Law

Q. Box 946

Albany, OR 97321

Phone: (541) 9289147

NELSON & MacNEIL, PC.
Mll.’ome

A, i —

' 3.
2 Defendant Watchtower Bible and Tract Saciety of Pennsylvania, a corporation
3

organized and existing under the laws of the State of Pennsylvania, with offices at

F N

1630 Spring Run Road Extension, Coraopolis, Pennsylvania 15108, has conducted

wn

business within the State of Oregon through its officors, agunts, and servants.
§ 4,

Defendant Lancaster Congregation of Jehovah's Witnesses is an entity that

-3

carries out the functions and responsibilities of the Watchtower Bible and Tract
o Society of New York, the Watchtower Bible and Tract Society of Pennsylvania, and
10 the “Governing Body” in Marion County, Oregon. Defendant Lancaster Congregation
H of Jehovah's Witnesses has its office/ principal place of business at 4795 Macleay Road
12 SE, Salem, Oregon, 97301.

13 B

s ‘The Defendant entities are collectively referred to hercin as the “Watchtower

15 Defendants”. All operate as a single business enterprise.

16 6,

17 Deoiiin : ;
Vénue is proper in Marion County, Oregon, because some of the acts or
® omissions that give rise to Plaintiff's claims occurred in Marion County and because
19 ; T
Defendant Lancaster Congregation of Jehovah’s Witnesses, does business in that

o county,

2
! 72

22 .
The Watchtower Defendants comprise 2 hierarchical organization made up of
23 .. 5
different corporations and other entities. The Watchtower Bible and Tract Society of

24 ; i s
New York is the parent organization of all entitics of Jehovah's Witnesses in the
a5

Page 2 Complaint
Grafmyer v. Watchtower Bible and Tract Sociely of Now York, Inc., et al.



NELSON & MacNEIL, BC.
¥5
PO. Box 946
Albany, OR 97321
Phone: (541)9289147

i United States. The “Governing Body" establishes palicies and dictates practices for
2 Jehovah's Witnesses throughout the world, and operates through various corporate
3 entities including the Watchtower Bible and Tract Sucicty of Pennsylvania.

4 Local entities are led by officers called Elders and Ministerial Servants who arc
3 appointed by the Guverning Bady and/or the Watchtower Bible and Trace Society of
6 New York. Elders and Ministerial Servants are agents of the Watchtower Bible and
7 Tract Sacicty of New York and the Governing Body. Elders and Ministerial Servants
¥ at all times conduct themselves in the scope and authority of their appointed
9 positions, which is defined by the Governing Body and the Watchtower Society, and
19 at all times Elders and Ministerial Servants are under their authority.

i 8.

12 Jerry Anderson Crabb was appointed Ministerial Servant in the Lancaster
13 Congregation of Jehovah's Witnesses by the Governing Body and/ or the Watchtower
14 Bible and Tract Society of New York. A Ministerial Servant is an agent of the
2 Watchtower Bible and Tract Society of New York, the Governing Body and the other
'6 Watchtower Defendants.

17 9.

8 A Ministerial Servant is held out by the Watchtower Defendants to be a person
® ot good character and responsibility and a person one can trust to supervise minor
O children. Parents within the Watchtower orgamzation are encouraged to view
2! Ministeria) Servants as role models for their children. Children within the

22 o
organization are taught to look up to and respect Ministerial Servants.

g
24

25
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"PO. Box 946
Albany, OR 97321
Plone: (54119289147

NELSON & MacNELL, BC.
Attormeys at Law

o

i 10.

J

Jerry Anderson Crabb was a pedophile who had sexually abused a child in
3 early 1964. He was convicted or pled guilty. Nevertheless, he was appointed
4 Ministerial Servant and allowed to occupy a leadership position in the Lancaster

3 Congregation.

6 11.

7 In approximately 1991, Crabb used the “position of trust” that his status as
® Ministerial Servant represented and conferred, to develop a relabionship with Jared
9 Grafmyer, age 8, but he betrayed that trust by sexually sbusing Plaintiff on multiple
10 hecasions.

" 12

12

Crabb used Lancaster Congregation meetings at their facility called Kingdom
13 Hall as opportunilies to get to know Jared Grafmyer; he brought presents to the
MKingdom Hall to give to Jared and he “groomed” Jared so that Crabb could

R subsequently molest and abuse him,

16 13.

i Elders in the Lancaster Congregation who knew or should have known thal

'8 Crabb had a history of being a pedophile watched as Crabb developed the clase

1 relationship with Jared Grafmyer that would allow Crabb to sexually exploit Jared.

& 1.

“ Although elders knew or should have known about Crabb’s past, they failed to
2
2 warn Jared's mother that her son was being statked by a sexual predator or take any

3. .
action to prevent the foresceable abuse.
24

25

Page 4 Complaint
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Phone: (541)928-9147

INELSOIN & MacNELL, PC.
Attorneys at Law
P.O. Bax %46
Albany, OR 97321

} 15.

2 After Crabb’s abuse of Jared Grafmyer came Lo light, elders of the Lancaster
3 Congregation of Jehovah's Witnesses instructed Jared Grafmyer's mother not to tell
4 the police.

5 16.

6 Jared's father ignored that instruction and reported the crime to police, which
7 resulled in Crabb’s cunfession and conviction.

5 COUNT I: NEGLIGENCE

i 17.

10 Plaintiff realieges paragraphs 1 through 16 above.

H 18.

12

The Watchtower Defendants were negligent in one or more of the following
13 particudars and that negligence has been a substantial contribuling factor to the
4 damapes sustained by Plaintiff Jared Grafmyer as allepud below:

15 a. Despite the fact that the Watchtower Defendants knew, or should have

16 known, of Jerry Anderson Crabb’s hislory of pedophilia, they
o negligently appointed him to the office of Ministerial Servant when they
8 knew or should have known that he would be allowed unsupervised
19 access to minor children in the course and scope of his duties;
20 b. Deéspite the fact that the Watchtower Defendants knew, or should have
2l known, of Jercy Anderson Crabb's history of pedophilia, they failed to
2 warn Plaintiff, or his family, of Crabl’s histary of sexually abusing
s children; |
24
25
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P.O. Box 946
Albany, OR®7321

Phone (54119289147

MELSONM & MacNEIL, BC.
Attorness ot Law

6
7
R
9
10
11

12

16

G Despite the fact that the Watchtower Defendants knew, or sheratd have
known, of Jerry Anderson Crabb's history of pedophilia, they
negligently permitted him to be alone with children, including Mlaintiff,
at their property and at their organized cvents;

d. The Watchlower Defendants neghigently failed Lo supervise Crabb
despite their actuat or constructive knowledge that he posed a potential
and foreseeable danger to children.

This nepligence resulted in severe and permanent emolional distress, embarrassment,
shame and physical harm to Plaintitf, all to hix economic damage in the amount of
$25,000, and to his noneconomic damage in the amount of £3,000,000.
COUN'T I1: BREACH OF CONFIDEN'ITAL RELATIONSHIP
19.
Plaintiff realleges paragraphs 1 through 18 above.
20.
Crabb used his position of Ministerial Servant to create a confidential

relationship between himself and Jared Crafmyer. The Ministerial Servant position is

7 : A . 7 z
one of trust and confidence to members of a Jehovah's Withess organization.

18

19

Organization members know that a Ministerial Servant has been appointed by the
CGoverning Body and the Watchtower Society and, therefory, is deemed to be worthy

of trust. Parents are encouraged to entrust the welfare of their children to those such

“4 5% Crabb, with appointed pt:néitj\'uns of avthority within the organization. Crabb

22
23
24

23

misused his position of trust to obtain access to, and sexually abuse, fared Grafmyer.
As described below, the Watchtower Defendants arc lable for their conduct under the

daoctrine of respondeat superior.

Page 6 Complaint
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PO, Box 946
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Phone: (54119289147

NELSON & Ma:-NETIL, EC.
Attorneys a1 Law

This breach of confidential relationship resulted in severe, permanent

2 emotional distress, embarrassment, shame and phyxical harm to Plaintiff, all to his
3 ecoriomic damage in the amount of $25,000, and to Lix noneconomic damage in the
4

amount of $3,000,000.,

5 COUNT IL: INIENTIONAL INFLICTION OF SEVERE EMOTIONAL DISTRESS

b 21.

? Plaintiff realleges paragraphs 1 through 20 abuve.
§ 22.

9 Crabb's actions exceeded the limits of sodial toleration and were done with the

10 knowledge that they would cause Jarcd Grafmyur grave distress, which they have in
M fact caused. Accordingly, Crabb's conduct vonstitutes the lort of “intentional
2 inflicun of emotional distress.” Az described below, the Watchtower Defendants are
'3 liable for such conduct under the doctring of respoddend saperior, Al to Plaintiff's

4 noneconomic damage of $3,000,000.

I3 COUNT IV: INTENTIONAL INFLICTION OF SEVERE EMOTIONAL DISTRESS

16 BY WATCHTOWER DEFENIPANTS '

17 23,

'8 Plaintiff realleges paragraphs T Qwough 22 abave.

20 ‘The Watchtower Defendant’s actions exceed the limils of social toleralion and

5y Were done with the knowledge that they would cause fured Grafmyer grave distress,
22 which they have in fact caused. Accordingly, the actions of the Watchtower
2y Pefendants constitute the tort of “intentional infliction of severe emolional distress”
24 all te Plainbff's noneconomic damage of $3,000,000.

25
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' WHEREFORE, Paintilf prays for judgment against the Wakchtower

g

S ~
— ==
Biatd
'z£=§ 2
z ;863
4805
5E55E
R* 2@
g

2 Defendants individually, juintly, and severally, for cconomic damages of $25,000,
Y non-economic damages of $2,000,000, plus costs and dishorserments herein, and for
¥ whatever additional relief the Court deems just and cguitahle,

3 DATED this 1st day ot June, 2006.

. ’.f’

o NET SONA& MacNFEIL, P.C.

7 7 . /jw/%ﬁbf

. /"‘u-. James G Nelson QSB 274230

% SUBMITTED BY:
James G, Nelson OSB #74230
19 Nelson & MacNeil, P.C.
0. Box Y46
‘T Albany, OR 97321
(541) 928-9147-Office

- 12 (541 928.3621-Fax

13 pilaw@proaxis.com

L

OF ATTORNEYS I'OR PLAINTIFE:

4 Gregory S. Love, Esquire
15 Lave & Norris .
314 Main Street, Suite 300
- Port Wourth, Texas 76102
{817) 732-7100-Office
gslove@airmail net

'8 Hartey Hampton, Esquire

g Fibich, Hampton & Leebron
1401 MeKinney, Suile 1300

90 Houston, Texas 77010
(713) 751-0025-Office

2y 7 13-751-0030- Fax

© hhampton@THT.-Law.com

22
23

24
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Page - DEFENDANTS' MEMORANDUM IN OPPOSITION TO PLAINTIFF’S

STATE OF (R EGO
Marion County Circuit Cogts

OCT 11 2008
IN THE CIRCUIT COURT OF THE STATE OF OREGON
FOR THE COUNTY OF MARION |
JARED GRAFMYER,
No. 06-C-15281
 Plaindiff,
. DEFENDANTS' MEMORANDUM IN
v, OPPOSITION TO PLAINTIFF’S
MOTION TO COMPEL PRODUCTION
WATCHTOWER BIBLE AND TRACT

SOCIETY OF NEW YORK, INC.,, (ORAL ARGUMENT REQUESTED)
WATCHTOWER BIBLE AND TRACT

SOCIETY OF PENNSYLVANIA, and
LANCASTER CONGREGATION OF
TEHOVAH'S WITNESSES,

Defendants.

PlaintifP's motion to compel production is brought by his Texas attorneys and is based
entirely on a waiver argument that fails as a matter of Oregon law and undisputed fact. Also,
defendants have responded to plaintiff’s document requests and produced dozens of

documents. Therefore, plaintiff’s motion should be denied.

This is a civil action based on alleged childhood sexual abuse of plaintiff by Jerry
Crabb, a former member of the Jehovah’s Witnesses Church. Plaintiff served defendants
with document requests, and a response was due by the end of July 2006. Plaintiff admits

that on June 16, 2006, before the deadline to respond, defendants’ counsel specifically

objeoted to producing any privileged documents. (Plaintiff's Motion at p. 4.)

Bullivant/Houser|Bailey PC

MOTION TO COMPEL PRODUCTION 383 5.W, Fifth Avanus, Suits 300
Portland, Oragon 97204-208%

Telephone: 501.228.6351
Facsimile: 503 295.0915
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Defendants’ counsel also promised to follow-up with a more detailed response to
plaintiff’s document requests. Id. That is exactly what then occurred. Earlier this month,
defendants served plaintiff’s counsel with formal responses to each of plaintiff’s three sets of
document requests, along with dozens of responsive documents.

Plaintiff cites ORCP 43B in support of the argument that defendants are required to
produce all requested documents because no specific objection to the requests was submitted
before the deadline to respond. 1d. However, plaintiff is incorrect. First, as plaintiff admits,
before the deadline to respond to plaintiff’s requests, defendants’ counsel specifically
objected to producing any privileged documents. Id.

Second, even 1f defendants had not timely and specifically objected to plaintiff’s

document requests, the court in Citizens’ Utility Board v. Oregon PUC, 128 Or App 650
(1994), rejected plaintiff’s argument. The court held that ORCP 43B does not dictate that a
defendant waives objections to documeﬁt requests by not specifically responding and

obj ecting to the requests within the time specified. ]Id. at 657_—658.'

Therefore, plaintiff’s motion fails as a matter of law and undisputed fact..

Pursuant to OEC 506, defendants also object to producing documents subject to the
clergy privilege. OEC 506(2j provides as follows: “A member of the clergy may not be
examined as to any confidential communication made to the member of the clergy in the
member’s professional character unless consent to the disclosure of the confidential
communication is given by the person who made the communication.”

Defendants’ OEC 506 objection applies to plaintiff’s request for “any and all judicial
committee records” regarding Jerry Crabb; “any and all documents sent by any congregation
to the Service Department” regarding Jerry Crabb; “any and all *Child Abuse Telememos’”
relating to Jerry Crabb; “any and all reports to the Watchtower Society” concerning J erry
Crabb “made by any congregation puréuant to the March 14, 1997, and/or July 20 1998,

Letters to All Bodies of Elders;” “any and all documents reflecting or pertaining to” Jerry

Page 2- DEFENDANTS' MEMORANDUM IN OPPOSITION TO PLAINTIFF’S Bullivant/Houser|Bailey PC

MOTION TO COMPEL PRODUCTION 886 5,W. Fifth Avenuo, Sulte 300

Portland, Dregon $7204-1089
Telephone: 503.228.6351
Facaimile: 503 295.0915
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Crabb’s appointment and deletion “as Miﬂsteﬁal Servant, Elder or Pioneer;” any and all
documents reflecting or pertaining to Jerry Crabb “being disfellowshipped
[excommunicated] by any congregation at any time;” and “any and all documents reflecting
or pertaining to any discipline administered to” Jerry Crabb “at any time including, but not
limited to, reproofs or restrictions of 'privileges." Seg Plaintiff’s Exhibits A-C.

In the present case, some of the documents defendants refuse to produce are
confidential communications made to members of defendants’ clergy in their capacity as
spiritual advisors. Moreover, there is no evidence that any person who made such a
confidential communication has given consent to disclosure of the communication.
Therefore, the documents plaintiff seeks are privileged and not discoverable under OEC
506(2).

The Court stated in a recent teleconference with counsel that it would rely on the
Bankruptcy Court’s analysis of this issue in the Catholic Archdiocese of Portland case. In
that case, Judge Perris, construing OEC 506, held that the rule bars discovery relating to
“communications that are made to a clergy person in the capacity of a spiritual advisor.” In
re Roman Catholic Archbishop of P.ortland in Oregon, 335 BR 815, 830 (Bankruptcy D Or
2005). This is precisely the basis of defendants’ objection. '

Judge Perris also held that a plaintiff may not “seek information relating to legal
advice with regard to reports of such sexual abuse” because that information is privileged, -
and, thcrcfore,l a plaintiff “may not inquire into inquiries to counsel seeking advice or any
advice given by counsel.” Id. at 827,

This confirms the validity of defendants’ attorney-client privilege objection, as well

as defendants’ work product privilege objection. See also OEC 503 (codifying the attorney-
client privilege); ORCP 36B(3) (codifying the work product privilege, which applies to
documents “prepared in anticipation of litigation,” as well as documents containing “the

11

Page 3— DEFENDANTS' MEMORANDUM IN OPPOSITION TO PLAINTIFF’S BullivantjHouser|Balley PC
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mental impressions, conclusions, opinions, or legal theories of an attorney or other
representative of a party”).

The Court should note that plaintiff cites no rule of evidence or other authority to
support his argument that defendants must produce all requested documents. Rather,
plaintiff relies entirely on a waiver argument that fails as a matter of law and undisputed fact,
as shown above. See Citizens' Utility Board, 128 Or App at 657-658; OEC 506(2);
Plaintiff’s Motion at p. 4.

Plaintiff also requests that defendants produce a “privilege log.” (Plaintiff’s proposed
Order at p. 1.) However, the ORCP do not provide for privilege logs. This is significant
because FRCP 26, the counterpart to ORCP 36, does provide for privilege logs, but Oregon
did not adopt that subsection of the rule. See FRCP 26(b)(5). Pursuant to ORS 174.010, this
Court cannot add a privilege log provision to the ORCP that it does not contain.

Finally, an award of attorney fees to plaintiff is not justified. The Court should note
that plaintiff’s counsel called defendants’ counsel on September 8, 2006 to “confer” about
plaintiff’s motion to compel. However, this effort to confer was not in “good faith” as
required by UTCR 5.010 because plaintiff’s counsel had already drafted the motion and
admitted that it would be filed the sﬁme day, regardless of defendants’ counsel’s
response, which is exactly what occurred.

Also, plaintiff’s Texas counsel continues to press for the production of documents,
while at the same time refﬁsiug to respon.d to defendants’ counsel’s repeated requests to set
dates for depositions. (The Court may recall that during the recent telephone status
conference with the Court, defendants’ counsel again asked plaintiff’s Texas counsel to
contactldefendants’ counse] with available deposition dates. However, plaintiff’s counsel
has not responded.) In other words, defendants have produced the requested discoverable

documents as promised, but plaintiff’s counsel will not agree to any deposition dates.

i

Page 4- DEFENDANTS' MEMORANDUM IN OPPOSITION TO PLAINTIFF'S Bullivant[Houser|Bailey PC
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11| Plaintiff cannot stall portions of discovery, but then obtain attorney fees for his own motjon
21| to compel production.
3 Moreover, ORCP 46A(4) only allows for an award of attorney fees when a motion to
4|| compel is granted, and the defendants’ oppésition is not “substantially justified.” The facts
5|| and law cited herein show that defendants’ opposition is substantially justified. Plaintiff is
6|| suing defendants, religious entities, for millions of doltars based on alleged sexual abuse by
7|| one of the defendant Church’s former members. This raises important issues of clergy
8|| privilege, work product privilege, and attorney-client privilege that defendants must assert.
9 Therefore, plaintiff’s motion to compel should be denied. |

10 DATED: October 9, 2006.

11 BULLIVANT HOUSER BAILEY PC

12 ﬁ’ 7{ /Z

13

Iohn Kacmpf OSB #9339“

14 E-mail: john.kaempfi@bullivant.com

15 Attorneys for Defendants

16

4

18

19

20

21

22

23

24

25

26
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JARED GRAFMYER

Marion County Circuit Court

STATE OF OREGON ]

OCT 10 nns

FILED ;

e DY

IN THE CIRCUIT COURT OF THE STATE OF OREGON
| FOR THE COUNTY OF MARION

: CASE NO. 06C15281
Plaintiff,

PLAINTIFF'S REPLY MEMORANDUM

)
)
)
)
)
)
WATCHTOWER BIBLE AND TRACT g
)
)
)
)
)

SOCIETY OF NEW YORK, INC,, TO DEFENDANTS' OPPOSITION TO
WATCHTOWER BIBLE AND TRACT PLAINTIFF'S MOTION TO COMPEL
SOCIETY OF PENNSYLVANIA, PRODUCTION OF DOCUMENTS
and LANCASTER CONGREGATION
OF JEHOVAH'S WITNESSES, The Honorable Lipscomb
Defendants. :
ISSUES

A member, in a leadership role, of the Defendants’ organizations sexually
abused the Plaintiff, then an 8-year-old member of one of Defendant's membership
groups. Plaintiff has alleged that Defendants knew or should have known that the

perpetrator had a history of sexually abusing children, was using Defendants'

organization to "groom" Plaintiff, and failed to prevent the foreseeable abuse. The
scope of discovery is outlined in ORCP 36B(1) and includes any information, not
privileged, relevant to Plaintiff's claim, or "reasonably calculated to lead to discovery

of admissible evidence".

Page 1. Plaintiff's Reply Memorandum to Defendants' Opposition...
: Grafmyer v, Watchtower et al.
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Plaintiff's Requests for Production were served on all Defendants with
Summons and Complaint. As required by ORCP Rule 43, the requests gave
Defendants 45 days to produce documents.

Plaintiff's Complaint was filed on June 6, 2006.

Defendant Lancaster Congregation of Jehovah's Witnesses was served on June
13, 2006. (Referred to as "Lancaster Congregation” herein.) Defendant Watchtower
Bible & Tract Society of New York, Inc., was served on June 16, 2006. Defendant
Watchtower Bible & Tract Society of Pennsylvania was served on June 16, 2006.
(Defendants Watchtower Bible & Tract Society of New York, Inc, and Defendant

Watchtower Bible & Tract Society of Pennsylvania collectively referred to herein as

- "Watchtower Defendants”.)

In a letter dated June 15, 2006, Attorney Ronald Bailey, of the Bullivant Houser

Bailey law firm, notified Plaintiff's attorney that their firm would be representing all

Defendants.

In an e-mail dated June 16, 2006, to Plaintiff's attorneys, Attorney IOhn
Kaempf, one of the Defendant's attorneys, indicated that they would be providing a
response to Plaintiff's Requests for Production but that they would be objecting to
"privileged" documents. -

On September 8, 2006 Plaintiff had not yet received responses or other
objections from Defendants; Plaintiff moved this Court to order compelling each
Defendant to make a complete production to each of the 15 requests propounded on

each Defendant. The respective requests are listed in Plaintiff’'s Motion to Compel, on

file herein.

Page 2. Plaintiff's Reply Memorandum to Defendants’ Opposition...
Grafmyer v. Watchtower et al.
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On September 25, 2006 the Court initiated a Case Management Conference
wherein John Kaempf appeared on behalf of the Defendants, and Gregory Love
appeared on behalf of the Plaintiff. During that conference, both counsel discussed
the potential of future conflicts in discovery in connection with the Defendants’
anticipated assertion of a Clergy Privilege under the Oregon Evidence Code (OEC
506). A hearing was scheduled for October 12, 2006. Defendants were to have their
responses to Plaintiff's Requests for Production filed by October 2, 2006.

On the afternoon of Friday, October 6, 2006, Plaintiffs received discovery
responses from each Defendant which were essentially the same. (Defendants'
attorney, John Kaempf, did notify Plaintiff's attorneys that his response would be a
few days late.) Defendants object to virtually every request as follows:

Defendant objects to this request as overly broad as to time and scope.

Defendant also objects that this request may call for communications and

documents protected by the minister-communicant privilege as set forth in

QEC 506. Further, defendant objects that this request may call for confidential

and personal information involving persons who are not parties to this

lawsuit, and would therefore constitute an invasion of the privacy rights of
non-parties. :

The only documents Defendants produced with the October 6, 2006 response
were membership rosters and related documents showing the years the perpetrator
was a member of Defendants’ organizations.

On October 9, 2006, Defendants e-mailed copies of some of the Defendants
policies and procedures and recordkeeping requirements. Of significance is the

Defendants' policy that any of their member organization files relating to alleged

child abuse cases should be marked "Do not destroy" and kept indefinitely.

Page 3. Plaintiff's Reply Memorandum to Defendants' Opposition...
Grafmyer v. Watchtower et al.
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Plaintiff will address each of these objections below. Before doing so, however,
some background is necessary for the Court to understand some terms and practices
that are unique to the Jehovah’s Witnesses organization.

Larry Crabb — Perpetrator

In January 1982, Larry Crabb was appointed by the Watchtower Society to
serve as a Ministerial Servant, a leadership position within the Lancaster
Congregation. In 1991, Crabb séxually abused Plaintiff, a young member of the
Congregation. Crabb was investigated by two or more Elders and then subjected to
a Judicial Committee in or around July 1991. Crabb was then removed by the
Watchtower Sodiety from his position as a Ministerial Servant. Documentation and
reports regarding Crabb’s abuse and his disfellowship were sent to the Watchtower
Defendants’ headquarters in Bréoldyn, New York.

[udicial Committees - Description

Judicial Committees are formed when a member of the Jehovah’'s Witnesses
organization has been accused of setious wrongdoing, including child sexual abuse.
The Judicial Committee is an adversarial proceeding that is initiated by a report of -
wrongdoing. (See deposition testimony of former Elder and Cohgregation Secretary
of a California Congregation and member of Oregon congregations, Jim Whitney, |
attached as Exhibit 1 at 124:10-126:6.) The purpose of a Judicial Committee is to .
protect the image of the organization by self-policing. (See Exhibit 1 at 118:9-120:9
and 122:18-124:9.)

The report of wrongdoing is then “investigated” by one or more congregation
elders. .(Sée Exhibit 1 at 118:9-122:17.) If the elders determine that the allegation of

serious wrongdoing has merit, the congregation elders will form a Judidal

Page 4. Plaintiff's Reply Memorandum to Defendants' Opposition...
Grafmyer v. Watchtower et al. '
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Committee that is made up of two to five elders to hear the matter. (See Exhibit 2 at
pg. 109.) The person subject to the Judicial Committee is then summoned to a
hearing and confronted. (See Exhibit 1 at 195:12-196:23.) The procedttral rules for this
adversarial proceeding are found in the Watchtower publication entitled “Pay
Attention to Yourselves and to All the Flock.” (Excerpts of the Flock Book are
attached hereto as Exhibit 2).

In the “Flock” book’s procédural provisions, the proceeding is referred to as “a
hearing” and the person subject to the review of the Judicial Committee is referred to
as “the accused”, wherein the accused is informed as to the “charges” being brought
against him. (See Exhibit 2 at pgs. 110 and 119.) The procedural rules for this
“hearing” include things such as rules of evidence, rules for witness testimony, and
appeals. (See Exhibit 2 at pgs. 111, 119, and 124-128)

The procedural rules require that the Judicial Committee create written records
of Judicial Committee hearings (see Exhibit 2 at pg. 122), and that the written
summaries be kept by the Congrégaﬁon Secretary (Elder) at the Kingdom Hall. (See
Exhibit 1 at 149:12-24; 152:25-153:20; and 161:15-162:1.) The Judicial Committee files
are kept according to thfe rules promulgated by the Society. (See Exhibit 1 at 154:18-

156:5.) A Judicial Committee file can contain information regarding a person’s child

molestation history, the number of offenses, the sexes and ages of victims, and how
the Society handled the child molester and/or victims. (See Exhibit 1 at 164:6-169:9
and 172:2-7.)

/11

/11

Page 5. Plaintiff's Reply Memorandum to Defendants' Opposition...
Grafmyer v. Watchtower et al.
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OREGON CLERGY PRIVILEGE DOES NOT APPLY

Defendants argue that most of Plaintiff's discovery requests violate the
privilege for confidential communications to clergy under OEC 506. OEC 506(2)

provides: .

@2) A member of the clergy may not be examined as to anﬁ confidenti?l

communication made to the member of the clergy in the member’s

professional character unless consent to the disclosure of the confidential
communication is given by the person who made the communication.

This provision was closely evaluafed by the Honorable Elizabeth L. Perris,
United States District Court for the District olf Oregon, in In Re: Roman Catholic
Archbishop of Portland in Oregon et al (Bankruptcy Case No. 04-37154-e1pl1). The
District Court held that “[i]n light of the purpése of the privilege, and the fact that it
was originally directed at confession, I conclude that it should be applied only to
communications that are made to a clergy person acting in the capacity of a spiritual
advisor,” (See Memorandum Opinion p. 19; attached hereto as Exhibit 3.)

The Judicial Committee and related documents requested by Plaintiff seeks the
type of information that does not fall within the protections of OEC 506. The
communications arising from the heariﬁgs of the accused do not contemplate privacy
with one person, but instead, by their very nature, require at least two to five people
to be present and preside over the hearing. They advocate evidentiary procedures
with witnesses providing testimony and an appeals process, which harcHy promotes
the clergy’s duty to keep such communications secret. Further, the Elders
participating in this adversarial process are acting as investigators and judiciary, not
as spiritual advisors providing spiritual comfort.

‘Watchtower Defendants should not be allowed to stand behind the clergy-

penitent privilege and use it as a shield to hide evidence regarding Larry Crabb’s

Page 6. Plaintiff's Reply Memorandum to Defendants' Opposition...
Grafmyer v. Watchtower et al.
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perpetration of child sexual abuse and their knowledge of these facts in an effort to

avoid civil liability. The privilege jﬁst does not apply under the present circumstances..
California Supreme Court has Rejected Watchtower Defendants” Position

At present, there are several similar cases being pursued by victims of sexual
abuse against the Watchtower Defendants and other congregations; the California
cases have been coordinated in Napa County. Virtually identical requests for
production were propounded on the Watchtower Defendants and the California
version of the clergy privilege was asserted. After briefing and oral argument, the
Napa Court granted the motion to compel and held as follows:

Defendants object to the production of a number of documents requested

by plaintiffs on the ground that they are protected by the penitential

communication privilege contained in Evidence Code section 1032. This

court finds that the privilege does not apply to communications between

the alleged abusers and the Judicial Committee.

(See Ruling on Submitted Motion to Compel, attached hereto as Exhibit 4.)

The Napa Court reasoned furﬁer that “Evidence presented by both sides
establishes that communications with the Judicial Committee do not fall within the
scope of the privilege” (emphasis in original). The Watchtower Defendants sought to
overturn the Napa Court ruling at the California Court of Appeal and the California
Supreme Court; both applications for writ were refused.

Burden of Proof

When a party asserts a privilege in lieu of answering discovery, the burden is

on the party asserﬁng the pr‘iﬁlege to establish the existence and proper épplication

of the privilege. Defendants have not met their burden.
/11

Page 7. Plaintiff's Reply Memorandum to Defendants' Opposition...
Grafmyer v. Watchtower et al.
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Plaintiff's Requests are not Overly Broad

In the General Objections portion of their responses, Defendants assert that

Plaintiff's requests are overly broad as to time:

The relevant time period is defendant’s alleged actions during the time
when the alleged conduct involving plaintiff occurred. Plaintiff alleges that

he was abused in 1991. The scope of gfoper inquiry should therefore be
limited to 1991. Thus the responses that follow are limited to that time

period, unless otherwise noted.

Plaintiff’s requests are specific and narrowly tailored to obtain the information
that is related to the matters raised in Plaintiff's Complaint. Information prior to 1991
is critical to establish Defendants’ awareness that Crabb was a child sexual abuser or
that there were prior Judicial Committee actions accusing Crabb of sexually
inappropriate behavior prior to or during his appointment as a Ministerial Servant.
Information subsequent to 1991 is important to understand the Defendants” practice
and pcﬂicy changes, if any, after learning of the dangers of child sexual abuse.
Additionally, on March 14, 1997, the Watchtower Defendants directed that all U.S.
congregations, including the Congregation Defendaﬁt, evaluate all of their
congregation records regarding past sexual abusers and submit a detailed report to
the Watchtower Defendants’ headquarters in Brooklyn; the report was to include:

However, the body of elders should discuss this matter and give the

Society a report on anyone who is currently serving or who formerly

served in a Society-appointed position in your congregation who is

known to have been guilty of child molestation in the past.

In your report please answer the following questions: How long ago did

he commit the sin? What was his age at the ime? What was the age of his

victim(s)? Was it a one-time occurrence or a practice? If it was a practice,

to what extent? How is he viewed in the community and by the

authorities? Has he lived down any notoriety in the community? Are

members of the congregation aware of what took place? How do they

and/ or his victim(s) view him? If he has moved to another congregation,

please identify the con%iegation to which he has moved. Was that
congregation advised of his past conduct of child molestation, and, if so,

Page 8. Plaintiff's Reply Memorandum to Defendants’ Opposition...
Grafmyer v. Watchtower et al.
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when? [If you have not advised them, this should be done now, and you
should send a copy of your letter to the Society along with any other
observations that the body of elders has. Please send this to the Society in
the “Special Blue” envelope so that the factors involved may be given due
consideration; this information is not to be made available to those not
involved.

(See March 14, 1997 letter, pgs 2-3; attached hereto as Exhibit 5.)

In 1997, the Watchtower Defendants instructed that the Lancaster
Congregation prepare a specific report related to Crabb’s past sexually abusive
behavior. The information requested by the Watchtower Society headquarters is
eerily similar to Plaintiff’s requests for production. Limiting Plaintiff’s inquiry would
allow Defendants to withhold information that bears directly on Crabb’s abuse of
Plaintiff and others, as well as how the Defendants responded in 1991 and thereafter.

In the matter In Re: Roman Catholic Archbishop of Portland, the Honorable
Elizabeth L. Perris, United States District Court for the District of Oregon, addressed
the assertion of an objection that discovery was overbroad as to time; the Catholic
Defendants, too, asserted that the appropriate scope of discovery was the actual year
the abuse occurred. Judge Perris of the District Court rejected that position by
holding as follows: |

I will not limit the time frame for questions about debtor’s patterns,

practices, and policies with regard to dealing with allegations of cler

sexual misconduct with minors. This is discovery. The test is whether the

information sought “appears reasonably calculated to lead to the

discovery of admissible evidence.”.
(See Memorandum Opinion p. 19; attached hereto as Exhibit 3.)
THERE IS NO “INVASION OF PRIVACY” PRIVILEGE

The final objection urged by Defendants asserts that the information sought by
Plaintiff may call for confidential and personal information involving non-parties. To
begin with, there is no privacy “privilege”; certainly Defendants are not urging this

Page 9. Plaintiff's Reply Memorandum to Defendants’ Opposition...
Grafmyer v. Watchtower et al. : :
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Court to allow them to withhold production .of information to protect the sexual

abuser, Larry Crabb.
CONCLUSION
Defendants have not met the burden of proof. Naked allegations of privilege
alone are not sufficient. Defendants claim of privilege were rejected when considered
by the Oregon District Court and by the California Superior Court under similar
facts.” Defendants should be ordered to produce all requested docuemtns. If the
Court is in doubt as to any specific request, Defendants should be ordered to roduce
the documents to the Court for an in camera review.
DATED this 10th day of October 10, 2006.

NELSON & MacNeil, PC

_ G. Nelson, OSB #74230
Of Attorneys for Plaintiff

SUBMITTED BY:

James G. Nelson OSB #74230
Nelson & MacNeil, P.C.

PO Box 946

Albany OR 97321

(541) 928-9147-Office

(541) 928-3621-Fax

pilaw@proaxis.com

Page 10. Plaintiff's REW Memorandum to Defendants’ Opposition...
Grafmyer v. Watchtower et al.



, OR 97321
Phone: T541) 0289147

PO, Box 946

Alban

NELSON & MacNEIL, BC.
Attorneys at Law

10
11
12
13
14
13

16

19
20
21
22
23
24

25

IN THE CIRCUIT COURT OF THE STATE OF OREGON
FOR THE COUNTY OF MARION

JARED GRAFMYER CASE NO. 06C15281

Plaintiff,
vs.

)
)
)
)
)
WATCHTOWER BIBLE AND TRACT ) AFFIDAVIT OF JAMES G.
SOCIETY OF NEW YORK, INC,, ) NELSON
WATCHTOWER BIBLE AND TRACT )
SOCIETY OF PENNSYLVANIA, )
and LANCASTER CONGREGATION )
OF JEHOVAH'S WITNESSES, ;
)

Defendants.

STATE OF OREGON )
)
)

County of Linn

I, JAMES G. NELSON, being first duly sworn, do hereby depose and state:

I am one of the attorneys for Plaintiff. |

On information and belief, Exhibit 1 to Plaintiff's Reply Memorandum to
Defendant's Opposition to Plaintiff's Motion Compel Production of Documents is a
true copy of excerpts of deposition testimony from the captioned Jehovah's
Witnesses sex abuse case in Sonoma County, California.

On information and belief, Exhibit 2 and Exhibit 5 to Plaintiff's Reply

Memorandum to Defendant's Opposition to Plaintiff's Motion Compel Production of

Page 1. Affidavit of James G. Nelson in Support of Plaintiff's Motion to Compel
Grafmyer v. Watchtower et al. '



U
& ”
5 A
B3s02
7 £2 EQ
g< 432
.Tl [< ¥
B

[

10

1

12

13

14

15

16

17

18

19

20

21

22

23

25

Documents are true copies of publications of Defendant Watchtower Bible & Tract

Society of New York, Inc. _
DATED this 10th day of October, 2006.
Zjames G, Nélson OSB #74230
Attorneys for Plaintiff
Subsecribed and sworn to before me this 10th day of October, 2006, by James G.
Nelson. . _ : _
otary Public fof Oregon )
My commission expires: _ <> (0D-077
anxacchin, |
SUBMITTED BY: B/ covnssionno.seene (8
James G. Nelson OSB #74230 Ui B iSO BOIRES
Nelson & MacNeil, P.C. o T
P.O. Box 946
Albany, OR 97321

(541) 928-9147-Office
(541) 928-3621-Fax
pilaw@proaxis.com

OF ATTORNEYS FOR PLAINTIFF:
Gregory S. Love, Esquire -

Love & Norris

314 Main Street, Suite 300

Fort Worth, Texas 76102

(817) 732-7100-Office

(817) 732-7101-Fax
gslove@airmail.net

Hartley Hampton, Esquire
Fibich, Hampton & Leebron
1401 McKinney, Suite 1800
Houston, Texas 77010

(713) 751-0025-Office
713-751-0030-Fax
hhampton@FHLG-Law.com

Page 2.

Affidavit of James G. Nelson in Support of Plaintiff's Motion to Compel

Grafmyer v. Watchtower et al.
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- JOCELYN A., a minor, by and )
3 through her Guardian ad Litem, )
JOE A., REBECCA G., MICHAEL G., )
4 and NICHOLAS S., )
Plaintiffs, )
8 )
-Vs-— ) No. 234320
6 ) .
WATCHTOWER BIBLE AND TRACT )
F i SOCIETY OF NEW YORK, INC., )
WATCHTOWER BIBLE AND TRACT )
8 SOCIETY OF PENNSYLVANIA, )
CHRISTIAN CONGREGATION OF )
9 JEHOVAH'S WITNESSES, SANTA ROSA )
CONGREGATION OF JEHOVAH'S )
10 WITNESSES, PETALUMA CONGREGATION )
QOF JEHOVAH'S WITNESSES, DONALD )
11 GLEW, and DOES 1 through 20 )
_ inclusive, ' )
12 Defendants. )
)
13 )
DENNIS S., FRED F., and SHIRLEY )
14 D., )
‘ Plaintiffs, )
15 )
-V3- )
16 )
ROES 1 through 100 and DOES 110 )
17  through 120 inclusive, )
' Defendants. )
18 . )
19 |
20 The discovery deposition of JAMES
21 WALTER WHITNEY, called by the defendants forx
22 examination, pursuant to notice, taken before Judy A.
23 Landauer, CSR, a Certified Shorthand Reporter and
24 Notary Public within and for the County of Cook and
m

Page 1 &

IN THE SUPERIOR COURT OF CALIFORNIA
COUNTY OF SONOMA
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4 F=mafliGocks, i S WEs S e ok 6 1 MR. FALK: We're going on video
3 Mot ol 43D ek AN B 2004. 2 record at 8:59 A.M. My name is Brian Falk. |
& PRERRNL 3 I am the legal videographer from Legal-Ease |
& ﬁm‘%ﬁm D & Mok, 4 Video Services in association with Central ~ §
6 Western Union Building, 314 Main Sweet, 5 Reporters.
. A & SuTo B, “‘:":;f g & DMy address is 3550 North Lake
WILLIAM L. BRELSFORD, IR, ore Drive, Chicago, Illinois. The court
t %".ﬁﬁ"mfa,“’;ﬁ’{?m“fmﬁ" L“J;..sﬂf Sa:iie 8 reporter is Judy Landauver of Central
g 280, Bacramento, Californis 95?15) 9 RGPOTtC‘-I‘S
appeared on behalf of the plalntiffs; e ;
T 10 ) This is the videotaped
n (of the fim of Mgssrs, Bullivant, Houser 11 discovery deposition of James W. Whitney
ey YC, 11393 Gold B Dot 12 taking place on Tuesday, March 9, 2004 at
s mmw’mwmw 13 the Westin O'Hare Hotel, 6100 Rivet Road,
+ o ' 14 Rosemont, Illinois.
1 15 This deposition is being taken
ALSO PRESENT: 16 in the matter of Jocelyn, et al, vs.
& T s 17 Watchtower Bible and Tract, et al, case No.
MR. ROBERT C, JAMES 18 234320, and Dennis Reid and Sherry --
T Do and TackSocityof New York, e 19 MR. BRELSFORD: Dennis S.
B e 20 MR. FALK: Dennis S., Fred F., and
b Legal-Base Video Services. 21 Sherry D., plaintiffs, vs. Roes 1 through
2 22 160 and Does 110 through 120 inclusive.
= 23 This deposition is being taken
% 24 on behalf of Watchtower New York, et al.
Page3 Page 5 :
1 INDEX 1 The party at whose instance this deposition |
..... 4 is being recorded on an audiovisual
- J— i etna'::ac;rdh:gg device is Watchtower New York,
4 James Walter Whitney 5 Will counsel please announce
5 Direct examination by Mr, Schpack. ..., . Page 5 6 their appearances for the record?
6 7 MR. LOVE: My name is Greg Love. [
7 EXMISITS 8 represent the plaintiffs.
8 Deposition ExhibitNo. 1.......... Page 159 4 MR. SCHNACK: Bob Schnack. 1
Deposition Exhibit No. 2. ......... Page 209 10 represent the entity defendants.
9 Deposition Bxhibit No. 3. ......... Page 226 11 MR. BRELSFORD: My name is Bill
Deposition Exhibit Na. 4.......... Page 233 12 Brelsford on behalf of the plaintiffs.
i 13 MR. FALK: Will our court reporter
i2 14 now swear the witness, please?
13 15 (Witness sworn.)
i4 16 MR. FALK: Please proceed.
15 17 JAMES WALTER WHITNEY
}g 18 having been first duly sworn, was examined and
18 19 testified as follows:
19 20 DIRECT EXAMINATION
20 21 BY MR. SCHNACK
21 22 Q. Please state your full pame, please.
gg 23 A. James Walter Whitney.
24 24 Q. Mr Whltney, we were introduced a few

2 (Pagesﬂ to 5)
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Page 120

Pape 118
1 fornication, drunkenness, drug abuse, child sexual] 1 how Judicial Committees wete formed at the Saint
2 abuse, and other less serious matters. 2 Helens Congregation? '
3 Q. What are some other less serious 3 A. They would be formed the same
4 matters that Judicial Committees would be formed 4 procedure, by the same procedure,
5 to handle? ' 5 Q. And how do you know that?
6 A. Possibly, let's say, smoking. 6 A. Because all congregations of
7 Q. Did you ever serve on a Judicial 7 Jehovah's Witnesses everywhere on this earth
8 Committee? : 8 follow the same procedure as directed by its
9 A. Yes. S Governing Body through the Watchtower Society
10 Q. At what congregation? 10 Q. With respect to Judicial Committees, §.
11 A. Petaluma West. 11 what actions can be taken by 2 Judicial Committee |
12 Q. How many times? 12 for those persons who are not deemed repentant? |
13 A. It was four or five times I was on a 13 A. What actions? They can be
14 comumittee, yes. 14 disfellowshipped.
15 Q. And what types of matters came before |15 Q. Anything clse?
16 the Judicial Committees on which you sat? 16 A. They can be declared disassociated.
17 A. Smoking, masturbation, theft, 17 Q. What is disfellowshipping?
18 fomication. I forget the - I forget the other 18 A, When a person is removed from
19 one. 19  membership in the congregation and they are
20 Q. Did any of them deal with childhood |20 totally shunned by all of their associates,
21 sexual abuse? 21 fijends, family, whatever. '
22 A. On the committees I served on, no. 22 Q. What are the reasons that someone
23 Q. Describe the procedure as to how a 23 might be disfellowshipped?
24 Judicial Commitiee gets formed. 24 A. For serious wrongs.
Page 119 Page 121
1 A. Normally when there is an accusation I Q. Isthataterm of art, serious
2 two Elders are assigned to look into a matter. 2 wrongs? :
3 Based on their findings, they will recommend 3 A. No, 1 use that to try to concisely
4 usually to the ptesiding oversecr to form a 4 convey to you what it would be.
5 Judicial Committee. 5 Q. Okay. Give me a list of what some
6 Q. Isthat the way it happened in the 6 serious wrongs might be.
7 Petaluma West Congregation? 7 A. Adultery, fornication, homosexuality,
8 A. More or less. 8 child abuse, of course, pedophilia. And when I
9 Q. What do you — when you give a 9 say child abuse [ also meant it in a broader
10 qualifier I'm going to follow up. What do you 10 category of physical abuse, violence,
11 mean, more or less? 11 It could be smoking, drunkenness,
12 A. Tt didn't always 100 percent of the 12  drug abuse. And what would be also considered
13 time perfectly follow procedure, but it was very 13 serious may be not following the society's [
14 close to procedure., 14 policies and procedures.
|15 Q. Why would it differ? How would it 15 Q. And what is disassociation?
16 differ from what you've described? 16 A. Disassociation generally is an action
17 A. Sometimes events do not happen in 17 that is considered taken by the person themselves
18 a— ina perfect world where they happen 18 to disassociate from the congregation, but they
19 according ~- events don't happen according to 19 are treated the same as if they are
20 procedure, so perhaps in one case of a minor child | 20 disfellowshipped. 3
21 having a problem they talk to an Elder, so maybe |21 Q. And you also mentioned above - just i
22 instead of two Elders investigating it mightonly |22 a few minutes ago that someone could be declared Ji
23 beone. 23 disassociated?
24 Q. And do you have any informationasto |24 A, Yes.
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Page 122 Page 124
1 Q. What did you mean by that? 1 Q. ' What was the wrongdoing on your part? I
2 A. Well, for example, they may take some | 2 A. Smoking. '
3 action, join the military. They don't write a 3 Q. - And you said there were two formed in §
4 letter and say, "Hi, I'm disassociating myself," 4 Petaluma?
5 but rather the congregation learns of it and 5 A. Yes.
6 declares them disassociated by their action. 6 Q. What was the first one formed for?
7 Q. Are you familiar with public reproof? | 7 What type of conduct on your part was addressed? |
B A. Yes. 8 A. Smoking,
9 Q. What is that? 9 Q. And what about the second one?
10 A. That is where an announcement is made | 10 A. The second one was formed because I
11 1o the congregation by a member of the Elders, th¢ 11  had bad a hooker in my hotel room,
12 Body of Elders, stating that a person --and they |12 - Q. By hooker you mean prostitute?
13 will state the person's name -- has been publicly |13 A. Yes.
14 reproved. . ' 14 Q. And how did that information come to  §
15 It acknowledges that that person has 15 the congregation such that a Judicial Committee §
16 met with the Elders and has received some level of16  was formed? ;
17 discipline for some unspecified conduct. 17 A. Ivolunteered it. I came forward and
18 . What are the requirements to be 18 confessed.
19 publicly reproved? 19 Q. Were there other things you confessed
20 A As opposed to disfellowshipping? 20 to as a part of that Judicial Committee?
21 Q. Yes. 21 A. [don'trecall. _
22 A. Repentance. Therefore, the Elders 22 Q. Do you recall anything about your
23 detetmine not to disassociate -- ntot to 23 conduct in Portland at all dealing with
24 disfellowship but to instead publicly reprove, 24  prostitutes?
Page 123 Page 125 [1
1 let'ssay. 1 A. No, thers was none there.
2 Q. Were any Judicial Committees ever 2 Q. How about in San Francisco?
3 formed to address some type of wrongdoing on your] 3 A. No.
4  pan? _ 4 Q. With adult entertainment clubs?
5 A. Yes 5 A. No.
6 Q. Which congregations? 6 Q. Masturbation to pornography?
7 A. InPetaluma prior to it becoming 2 7 A. No. Masturbation but not to
8 split in the two congregations. There was a - [ 8 pornography.
9 don't know where else a committes would have beerp 9 Q. Did you ever use the telephone to do
10 formed, let's say. 10  dial-up porn or anything like that?
11 Well, there would have been in Saint 11 A. Not that I recall, no.
12 Helens because of the letter and then in Petaluma. |12 Q. What years were these Judicial
13 Yes, it would be in Petaluma when — Petaluma Wesf 13 Committees held in Petaluma?
14 or what became Petaluma West. ; 14 A. The first one for smoking I forget.
15 Q. So there were three formed in 15 It was'71 or '72, right in there. The second one
16 Petaluma with respect to you, is that commect? 16 would have been sometime in '80 -- [ believe it
17 A. Twoin Petaluma, And Idon't recall. 17  was late '85.
18 There was one also in Richland. That would be 18 I just don't recall the exact time
19  three, ' 19 frame.
20 Q. Okay. Tell me about the one in 20 Q. Would ‘87 sound about right?
21 Richland first. 21 A. Idon't recall a Judicial Committes
22 A. Well, there was a Judicial Committee 22 in'87.
23 formed in Richland and I was given private 23 Q. So you think it was about 1985?
24 reproof. 24 A. Ithink so,
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Page 126

Q. What was the result of the Judicial
Comunittee with respect to having the hooker in
your hotel room?

A. The result, I was given private -
reproof, restrictions, and I resigned as an Elder.

Q. When had you been appointed an Elder?

A. Tbelieve in -- sometime early in
'84.

Q. And then you would have resigned as
an Elder when, the next year?

Page 128 §

received instruction from the society through i
the -- I believe through their meeting with the
circuit overseer at the circuit assemnbly that if
they valued an individual Ministerial Servant or
an Elder that they could vote to not accept a
resignation but keep them in kind of a holding
pattern until they could resume their activity.
When the circuit overseer visited in H
July/August of '92 I wanted the resignation to be §
10 in effect. :

R =R IR AR B o

11 A. About 15, 18 months later perhaps. 1 I didn't want to remain in a holding
12 Q. Werc you ever an Elder in any other 12 pattern, 50 I presented that Jetter during his
13 congregation? 13 wvisit.
14 A, Not appointed, no. 14 Q. . Did the congregation then accept your
15 Q. Are there unappointed Elders? 15 resignation?
16 A. There are Ministerial Servants used 16 A. They did.
17 in capacities similar to that of an Elder in 17 Q. Is that the same then as a
18 anticipation of appointing them, so that maybe |18 disassociation af that point?
19 that's more of a distinction on my part, I guess. |19 A. Nonc whatsoever.
20 Q. So after you resigned as an Elder in 20 Q. Okay. What's the difference?
21 the Petaluma - was it Petaluma West? 21 A. My resignationisasa--asa
22 A. Yes. ' 22 Ministerial Servant. I did not resign as one of
23 Q. Did you hold any positions after that |23 Jehovah's Witnesses.
24  in the Petaluma Congregation? 24 Q. Okay. Let's shift gears. Have you
Page 127 Page 129 8
1 A. No. 1 ever threatened to sue the Watchtower Society?
2 Q. Inthe Saint Helens Congregation I 2 A. 1 made a veiled threat to sue the
3 think you testified earlier that you were a 3 Body of Elders in Saint Helens, Oregon, not the
4 Ministerial Servant? 4 Watchtower Society directly.
5 A. Yes 5 Q. When did you make that veiled threat?
6 Q. Did you resign from that position or 6 A. Inaletter to the Watchtower’s Legal
7 were you removed? : 7 Department addressed to Don Adams.
8 A. 1resigned. 8 Q. And why did you thteaten to sue them?
9 Q. Why did you resign? 9 A. Because of the harassment my family
10 A. My wife's health was the primary 10 and I received that was affecting my wife's
11 reason and because I intended to eventually fade }11 health.
12 away from Jehovah's Witnesses. 12 I was concerned about serious issues
13 Q. That's when you wrote the letters to 13 in the congregation, although I didn't detail them
14  resign, is that correct? 14 in that letter, but I made a reference to serious
15 A. Yes. 15 issues going on.
16 Q. Do you know what time frame that was | 16 Q. What type of harassment took place
17  roughly? 17 from your point of view?
18 A. Ibelieve I presented the first i8 A. Although we were in no way
19 letter late April of *92, and then the second 19 disassociated, we still attended meetings, my
20 Jetter was presented in the summer, perhaps 20 children were being told by other children that
21 Tuly/August time frame, of'92, 21 Elders and others in positions were discouraging [§
22 Q. Why did you have to write the second |22  people from associating with my farily and doing |
23 letter? 23 so based on false information, spreading rumor,
24 A. Because the Body of Elders had 24 gossip, and lies about us,
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Page 130 Page 132 |;
1 Q. What types of rumors, gossips, and 1 member of Jehovah's Witnesses, and I still very
2 lies were being spread? 2 much wented to continue my association.
3 A. 1don't recall 2ll of them. [ don't 3 Q. What was your wife's medical
4 even recall any at the moment now other than just] 4 condition or conditions at that time?
5 a general issue. 5 A. Clinical depression.
6 Q. Soyou can't tell me anything that 6 Q. And were you working at that point,
7 was supposedly said? 7 employed outside the house? '
8 A. Not ofthand. In generalities we were 8 A. Yes.
9 bad associates, for example. 9 Q. You were stll at the nuclear plant,
10 Q. Bad associates? 10 correct?
11 A. Bad associates, 11 A. [believe so, yes.
12 Q. What docs that mean m your pointof |12 Q. Okay. Let's change topics again
13 view? 13 here. Have you ever seen a transcript of any
14 A. That would be not conforming to 14 deposition of any Watchtower or Jehovah's
15 the — according to them, I should say, not 15 Witnesses representative?
16 conforming necessarily to the Watchtower policieg 16 A. No.
17 and beliefs, procedures, whatever. 17 Q. Have you ever seen an affidavit or a
18 Q. Itsounds like, though, at that same 18 sworn declaration from any Watchtower or Jehovah's
19 time frame you didn't believe or adhere to those |12 Witness representative? i
20 policies and procedures? 20 A. Yes.
21 MR. LOVE: Objection. 21 Q. QOkay. What have you seen?
22 THE WITNESS: 1 can't-- can't say 22 A. 1saw acopy of an affidavit.
23 that for a certainty, because I was —1 23 Q. Whose affidavit?
24 was going throngh an evolution, a turmoil 24 A. Don Adams.
Page 131 _ Page 133
I in my life, and trying fo decide what to 1 Q. When did you see it?
2 do, so I wasn't doing anything out of 2 A. Inthe book Crisis of Conscience, |
3 harmony with the Watchtower policies and 3 believe -
4 practices and teachings. 4 Q. And that's the book written by Franz?
5 MR. SCHNACK Q. Atthat time you 5 A. Yes.
6 weren't? é Q. Have you seen any other affidavits or
7 THE WITNESS A. No. 7 swom declarations of any Watchtower or Jehovah'y]
8 Q. And the letter you wrote to Don Adams - | 8§ Witness representative other than the Don Adams
9 was in June of '93, is that correct? 9 affidavit you referenced?
10 A. That soonds right. 10 - A. [believe - I believe I may have in
11 Q. So at that time you still considered 11 parts of very old trial transcripts going back to 5
12 yourself to be a part of the Jehovah's Witnesses? 12 the 1950s and '40s and beyond, but not currently, §
13 A, Yes. 13 no.
14 Q. Again correct me if I'm wrong. 1 14 Q. Nothing in the last 20, 30 years?
15 thought you said you quit arttendmg meetings and 1 A. No.
16 that in April of ‘937 16 Q. What was the Don Adams affidavit that |
17 A.  Ididn't quit attending entirely. I 17 you referenced? ’
18 began phasing down my attendance somewhat becauﬂels A. [Ithad to do with the Kingdom Hall
19 I needed time with my family, and that's what I 19 issue in Bonham, Texas.
20 explained in my letter of resignation. 20 Q. What was the Kingdom Hall issue in
21 It would not make sense to say I need 21 Bonham Texas in general terms?
22 more time with my family and then continue to 22 A. Yes. There was a lawsuit between a
23 spend all my time at the Kingdom Hall, but I 23 congregation and the society over ownership of thej;
24 hadn't yet quit, resigned, disassociated as a 124 Kingdom Hall.
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Q. What timne frame was that affidavit
signed, do you know?
A, Tdon'trecall.
Q. Was it in the last ten years?
A. Tbelieve it was longer than that,
but T don't know.
Q. Do you know if it was in the 1970s?
A. [Idon't recall the date on it. It's
been a long time since I saw that.
10 Q. Have you seen any other swormn
11 testimony, transcripts, affidavits, swom
12 declarations, anything like that from any
13  Watchtower or Jehovah's Witness representative
14 other than what you've referenced so far?
15 A. Well, the trial transcripts of 1918
16 with Joseph Rutherford There was a trial
17 transcript in 1952 in Scotland, a trial there, the
18 Olam Oil trial in the late ‘30s, 1 believe,
19 He was a former Watchtower attorney
20 who prevailed in a lawsuit against the society.
21 And 1 can't think of any others at the moment.
22 No recent since those, no other trial
23 transcripts.
24 (. Has Mr. Love referenced any such

RYo RN -RE [ N N N N R

RN R R - T I X

et
-

R

P B OB B = e bt e et et s el
LI b O WD G0 =IO B N

Page 136 |

Q. What was the last name that you know
ber as?

A. Diorio.

Q. And what is Deanna @@ relationship
to Vince Diorio?

A. Stepdaughter.

Q. Do you know Jocelyn Aliggn?

A. No. g

Q. She was allegedly abused by Don Glew.

A.  Idon't know the namec. 5

Q. Do you know Sherry IRESRRRmm or
Sherry

A. 1briefly met her once.

Q. Okay. What were the circumstances of
that meeting?

A. We were at a family gathering of :
several people, several Witnesses, which Don Glew
and his family attended.

Q. And what is Sherry's relationship to
Don Glew?

A. 1thought she was his daughter at the
time, and ] assume she ig his daughter.

~ Q. Youdon't know anything different as
you sit here today?

Page 135

1 transcripts or declarations or affidavits in his

2 discussions with you?

3 A. No.

4 Q. Have any other legal representatives
5 involved in the California lawsuits referenced any
6 such transcripts, affidavits, or swom '
7 declarations to you?

8 A. No.

9 Q. Ican get this letter out, if we

10 need. I'm referring to a letter that was sent to
1! us by Rudy Nolen of Mr. Brelsford's law firm that
12 says your testimony would impact certain

13 plaintiffs in the California cases, so I'm going
14 to just list their names, and I'll show you the
15 letter after lunch here --

16 A. Okay.

17 Q. -+« if we need fo. Do you know who
18 Deanna @ is?

19 A. Deanna @m?

20 Q. WEME. She was allegedly abused by
21 Vince Diorio.

22 A. Yes, I would know Deanna.
23 Q. Okay.
24 A. Notas G-
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A. Tbelieve -- I believe she may have
been his stepdaughter, but I don't recall how I
learned that.

Q. So as far as you know, she was either
his daughter or his stepdaughter?

A. Yes, :

Q. And when did you meet her? When was Js
that one time, how long ago?

A. That would be sometime in the
mid-'80s.

. Q. Where was that gathering?

A. At Howard Whitney's house.

Q. Any relation?

A. No.

Q. Are you in contact with Howard
Whitney -~

A. No.

Q. --any longer? No. But there's no
family relationship between you and Howard
Whitney?

A. No. A coincidence of last name.

Q. Do you know who Fred Hiitesimger is?
A. No. G
Q. Do you know who Dennis Sl is? ;
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Page 138 Page 140 [5
1 A. No. 1 Q. And Donald Glew was marricd at the
/4 Q. Do you know who Nicholas ' 2 time?
3 A. No. 3 A. Yes.
4 Q. Do you know who Michael Gllis? 4 Q. Who was his wife?
5 A. 1know of him, 5 A. T forget her first name. !
6 Q. How do you know of him? 6 Q. And how many children did the Glews |
T A. Ibelieve he would have been at the 7 have, whether they were theirs or stepchildren? |
8 family gathering at Howard Whitney's house. 8 - A. 1don't recall how many children they
9 Q. ' And do you know Michael (il 9 had. It seemed like they had four or more, but
10 relationship to Donald Glew? 10 I'm not really sure.
11 A. Ibelieve he would have been hisson. {11 Q. Did you know anything about Donald
12 Q. Blood son or stepson? 12 Glew before that gathering other than what M.
13 A. 1don't know. : 13 Whitney had told you?
14 Q. Do you know who Rebeoca SllRIS? 14 A. No. ;
15 A. The name rings a bell, and I don't 15 Q. When did you next meet Donald Glew? g
16 recall offhand whether she would be another 16 A. 1don'irecall meeting him after :
17 daughter or & wife. 17 that. Perhaps one more time at Howard's house,
18 I don't -- I don't temember. 18 burt I -- that's a vague recollection.
19 Q. She's a plaintiff in one of these - 19 Q. So it would have been another social
20 suits. 20 gathering?
21 A. Okay. 21 A. Yes
22 Q. Would that heip you? 22 Q. Any other contact you've had with
23 A. Iwould presume she's his daughteror |23  Donald Glew then other than those two social
24 stepdaughter. 24 patherings?
 Page 139 Page 141 [
1 Q. OfDon Glew? 1 A. No. i
2 A. Yes, but1do recall the name as I 2 Q. Do you have any inforration about his
3 met the Glew family, 3 alleged sexual abuse of any of these people I've
4 Q. How did you come to meet Donald Glew] 4 listed; Jocelyn Simms, Sherry EESEENE, Fred
5 A. At Howard Whitney's house. Howard 5 , Dennis flely IO SENp
6 introduced him as a longtime friend. 6 Michael @i, o Rebecca @iexy?
7 Q. Is that the first time you met Don 7 A. Canl -- can I — what kind of
8 Glew? 8 information do you mean?
9 A, Yes. 9 Q. Any type of information. First of
10 Q. Had you heard of him previously? 10 all, do you have any -- let’s break it down. Do |
11 A.  Yes, Howard Whitney had made mention| 11  you have any personal knowledge of the abuse thatf
12 ofhim. - 12 he allegedly perpetrated on them? .
13 Q. And was Donald Glew a friend of 13 A. Personal?
14 Howard Whitney? 14 Q. Youdidn't witness it, I assume?
15 A. Yes. 15 A. No, 1 didn't witness it, no.
16 Q. And what had Howard Whitney said 16 Q. Okay. Tell me then what you've
17 about Donald Glew before you met him? 17  heard.
18 A. That they were friends. 18 A. Whatever I heard is a result of my
19 Q. How many people were at this 19 contact with Howard Whitney and his wife, Karen,k
20 gathering at the Howard Whitney house? 20 their children through my children, as well as Joe
21 A. 1recall the three families; my 21 Risonsky, an Elder in the Petaluma West Kingdom
22  family, Howard's family, and the Glew family, and{ 22 Hall. i
23 1 believe that would have at least been somewhere | 23 And I'm sure there were other ;
24 close to 20 people. discussions with others. Ron LaForce I know I hadj
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discussions -- no, you need to strike that.

1 ) Q. Did he tell you the source of that
2 Ron LaForce had no discussion with me 2 information?
3 about Don Glew. 3 A. No.
4 Q. Okay. So you've had discussions with 4 Q. When was Don Glew arrested, do you
5 Karen and Howard Whitney? 5 know?
6 A. Yes. 6 A. 1don't recall the time other than
7 Q. And who were the other persons you 7 the mid-'80s when I was living there, but I don't
8 mentioned? * 8 recall the date or time.
9 A. Joe Risonsky. 9 Q. My understanding is ~ something I've
10 Q. Okay. And anyone else? 10 read from the counse] on the other side of the
11 A. [Idon'trecall. 11 table is that he was either convicted or went to
12 Q. Okay. What did Karen Whitney tell 12 jailin 1989. :
13 you about Donald Glew and the abusc of these 13 Does that seem accurate from your
14  persons? ' 14 memory?
15 A. Ibelieve with her it's more of a 15 A. It's possible that he -- because [
16 vague recollection, because she was upset over 16 don't know - from the time of his arrest ‘til
17 what happened to their children, and I believe it 17 conviction I don't know what time frame elapsed.
18 was in just general discussion as our ~— as we 18 Q. Okay. How many fimes did you talkto  f
19 visited, grieving the fact of her child being 19 Howard Whitney about Don Glew and the scx abuse?
20 molested by Don Glew, but there was nothing beyondg 20 A. A few times, but [ don't remember how '
21 that with her specifically that I recail. 21 many.
22 Q. You said her child was molested by 22 Q. Who else was present when you had
23 Don Glew? ' 23 these discussions with Howard Whitney?
24 A. Yes. 24 A. Well, at times Karen was present
Page 143 _ Page 145
Q. Okay. | but - or my wife might have been present. 1
A. Karen Whitney's, yes. 2 don't recall our children being present.
Q. Yes. Okay. And that's what - again 3 Most of my discussions with Howard
I'm having trouble hearing ~ 4 were just between he and 1.
A. Okay. 5 Q. And Joe Risonsky, when did you have
Q. - because of the echoes in here, so 6 discussions with Joe?
I apologize. 7 A. Tdon't know exactly when. During
A. Okay. 8 that time frame.
Q. So 1 just wanted to make sure that's 9 Q. How many did you have?
what you had said as opposed to me hearing 10 A. Probably two or three discussions,
something differently, okay? it Q. And what was discussed?
A. No. 12 A, Tasked about Don Glew. I asked
Q. Okay. Now, with respect to Howard 13 about all of the events in general. T asked him
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Whitney, what did he tell you about Donald Glew?
A. He learned as a result of this cvent
with his children, and he had also conveyed to me,
first of all, that Don had been recently arrested,
That's how a Jot of it came out with
respect to abusing his own children or
stepchildren.
And Howard relayed that what he
learned is that Don had also molested children in
many other congregations over a long period of

what he knew, what was going to happen.
A number of people were concerned,

but 50 -- but [ don't recall the overall - I
don't recall the total substance, just -

Q. How did he respond when you asked
those questions? :

A. He was fairly open with information,
but he - [ don't recall everything he told me.

Q. Tell me what you do recall,

A.  Well, he also confirmed the arrest.
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Page 148 |i

1 do, and he said, "Well, there's nothing for us to I A. Inany of the Petaluma Congregations,
2 do. He's arrested. 2 Q. Correct,
3 I recall that. 1 don't recall 3 A. Correct. He did not that I know of,
4 anything else in particular of his response. - 4 - Q. TIapologize if I asked you this. Do
5 Q. And did he say anything about Donald 5 you know who Jocelyn M is?
6 Glew having molested chaldren in other 6 A. No.
7 congregations? 7 Q. Youdop't know a Jocelyn by some
8 A. Idon'trecall. Tbelieve —1I 8 other last name?
9 believe he did, but I don't recall exactly what he. 9 A. IfIknew the last name there's a
10 said. 110 possibility. The name Jocelyn does not ring a
11 I just kiow that his conveisation was 11 bell, erther.
12 confirming what Howard had told me. 12 Q. Do you know Joe &g, J-O-E?
13 Q. Confirming in what sense? 13 A. No.
14 A. Well, that Don had a record. And I 14 Q. Because the reason | ask that, in one
15 know Joe Risonsky, that would have been a concerny 15  of the lawsuits Jocelyn A. is a minor by and
16  to him. 16  through her guardian ad litem, Joe A., and I know}
17 Q. With respect to Donald Glew, was he 17 they provided the name of [ for Jocelyn.
18 in Risonsky's congregation? 18 A. Yes.
19 A. InPetaluma West, or where are yon? 19 Q. So I assume Joe is also My, but
20 . Q. Wherever. 20 that doesn't ring a bell to you?
21 A. Idon'tknow. He could have been. 21 A. Not ofthand, no.
22 Q. Why were you asking Joe those 22 Q. Okay. And are you familiar with any
23  questions? 23 Smiths that were in the Pctaluma Congregations g
24 A. Well, because [ was concerned with 24 while you were there?
Page 147 Page 149 |
1 respect 10 what went on. That's a very serious 1 . There's a Dennis STEENEN. listed as ‘
2 thing to be arrested for child abuse, child 2 one of the victims, so I assume there’s 2 Dennis
3  molestation, and clearly among a man that 1 had 3 fEmER, St
4 and my family had associated with, a man around my 4 A. No.
S children, so I asked Joe because of his position 5 Q. But that doesn't ring a bell for you,
6 asan Elder, a trusted friend as well, but 6 erther?
7 primarily as an Elder, because I knew he would 7 A. No. .-
8 have some kind of take on the situation, and [ 3 Q. What do you know of the circumstances §
9 wanted to know is the guy going to go to jail, 9 asto where Donald Glew committed the sex abuse? |
10 were there other children in our congregation 10 What did you hear about that? '
11 affected, were there children elsewhere, and Joe 11 A. Where? In other congregations. I
12 was able to confirm that, but he didn't confirm 12 believe the one congregation, Tracy, California
13  specifics for me. 13 rings a bell or in that general area.
14 Q. So again, though, you're not sure if 14 I believe he may have been in the ;
{5 Donald Glew was i that Petaluma Congregation? |15 East Bay Congregation and also North Bay Marin §
i6 A. 1don't recall Donald Glew ever being 16 County area.
17 a member of the Petaluma Congregation. If he was,{ 17 Thase are general recollections. |
18 it was pever during a time that [ was there. 18 understand he was in a number of congregations,
19 Q. So he was never a member of any of 19  and in some he served as a Ministerial Servant.
20 the Petaluma Congregations while you were there? |20 Q. With respect to Deanna @wor Deanna
21 A, Correct. 21 T what do you know about the circumstances
2 Q. It goes without saying then that 22 of Vince Diotio's alleged abuse of her? :
23 Donald Glew didn't hold any positions in any of |23 Do you know where it occurred, for
24 those congregations while you were there? 24 example, what location in the house? Was it

38 (Pages 146 to 149)
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someplace else?

A. No, I don't know those circumstances.

Q. Do you -- do you have any of that
information with respect to any of these victims
that I've listed?

A. No, none of the ones that you've
Tisted.

Q. So, for example, with respect to
MiZltzg! @lmy, vou didn't hear anything about wherq
Donald Glew perpetrated the sex abuse, whether it
was in the house --

A, No.

Q. --orsome other location?

A. No.

Q. The same question with respect to
Rebecca @iy ?

A. No.

Q. And] assume the same response,
because you don't know who the Smiths are?

A. Correct.
Q. And Fred iiagg?
A. No.

Q. And Sherry EilERRy or Sherry G,

again no details --

i~ R e R P N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

~ Glew's alleged abuse of others in other

molested during that time frame, perhaps one of J
mine.

Q. Was the Glew family from out of town
then that they stayed ovemight there?

A. Yes

Q. 'Where were they from at that point?

A. Idon'trecall it. T have a vague
recollection of Tracy, California or an East Bay
area congregation, but I don't recall the town at
this time,

Q. And Howard and Karen Whitney then
lived in Petaluma?

A. Yes, at that time,

Q. Okay. Who told you about Donald

congregatiops?

A.  Howard Whitney and Joe Rlsonsky
confirmed the same thing.

Q. Anyone else?

A. Tdon't recall anyone else.

Q. How do you recall the Donald Glew
abuse coming to light? Was it the arrest that
triggered it from your point of view?

A. Well, the arrest is what brought it
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A,

Q.
A

Right.
- as to where that occurred?
Not the details, no. :

Q. So other than the two contacts you
had with Donald Glew and his family at those two
social gatherings, there's really no interaction
between you and the Glews at all, is that correct?

A. Myself and the Glews, no.

Q. Okay. What about pthers in your
family?

A. My children -~ and this was the cause
of concern that Howard Whitney contacted me. My
children had stayed the night at their home when
Don Glew stayed there during the time that he
molested one of Howard's children and possibly twq
children, but I know for sure one child, and --

Q. They stayed at the Glew home, you
said?

A. No, Howard Whitney's home.

Q. At Howard Whitney's home?

A. Because the Glews were there visiting
and the Glews stayed over the night, so I was
concerned because my ~ there was a potential that

if one of his children or two of his children were
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to light for the congregation, yes.

Q. And who reported him to the
authorities such that he was arrested?

A. Tunderstand that his stepdaughters
and possibly his wife were in some kind of
gathering or meeting,

I am not sure what it wag about, ;
perhaps something like a 12-step program for maybé
alcoholics, something like that, and that one of
the daughters finally broke down, and then the
other one did, oo, and the person in charge of
the meeting -~ this would not have been a Witness
meeting -- as | understand, is the one that
contacted the authorities.

Q. But the first you heard about it then
was after the arrest had been made?

A. Correct. i

Q. And Howard Whitney is the same thing? |}
The first thing he heard about it was after the
arrest had been made?

A. 1belicve so, yes,

Q. Karen Whitney, the same thing?

A, Yes.

Q. And how about Joe Risonsky?

rre—
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Page 154 Page lj
I A. Ibelieve so. _ 1 them and sorted them out, which involved readi
2 Q. How is it that your planned testimony 2 those files, and that is how I read about Vince  §
3 in this case is going to impact each of these 3 Diorio. +
4 victims that I've listed their names? 4 Q. Okay. What did you read about him in i
5 A. 1don't know. 5 those files? ’
6 Q. So that's not something they talked 6 A. Irecall one judicial file dealing
{ 7 with you about, Mr. Love, for example? . 7 with Vince and his molesting his -- two of his
8 A. No, we didn't discuss the impact of 8 daughters, and then the other file dealt with one
9 my testimony. : 9 of his daughters, who had her own separate
10 Q. When's the last time you saw Howard 10 judicial file where that topic was discussed.
11 Whitney? Was that years ago? 11 Q. Okay. And which two daughters did he |
12 A. Yes. : 12 molest, according to those files? 4
13 Q. Do you know where he lives now? 13 A. The ones I recall were SRy and
14 A. By way of rumor ] heard in the 14 .
15 midwest somewhere, possibly Missouri, but I don't{ 15 Q. And from what time frame were those
16 know. 16 judicial files?
17 Q. When's the last you talked to him? 17 A. When I became secretary in —
18 A. It would have to be before I left 18 sometime in early "84, those files predated, I
19 Oregon. He and his family came up to visit my 19  believe, 1980,
20 family when I lived in Saint Helens, so up to 20 [ just don't recall the exact date.
21 sometime in the early '90s, I guess. .3 Q. And had he confessed and repented?
22 1 don't know. 22 A. 1don't recall whether he confessed
23 Q. And you know Vince Diorio? 23 or they confronted him.
24 A. Yes ' 24 Q. Did he repent?
; Page 155 Page 157 |
| Q. How did you meet Vince Diorio? 1 A. Tdon'trecall. I would have to
2 A. He was in the Petatuma Congregation 2 assume pot, because at some point subsequent to
3 when I became a Witness in 1970. 3 that he was disfellowshipped.
< Q. How old is Vince generationally? 4 Q. What did you do when you saw those
5 A. Twould say he's about 15 years older 5 files?
6 than [ am, thereabouts. 6 A. T finished organizing them, put them
7 Q. And did you have contact with Vince 7 inthe proper sealed manila envelopes, marked themy;
8 from time to time? 8 properly according to society procedurc, and put  f
9 A. Fairly frequently, yes. 9 them back in the file,
10 Q. And what's fairly frequently? 10 Q. Did you talk to anybody about it?
11 A.  Well, at the meetings every week or i1 A. No.
12  at least twice a week at the Kingdom Hall. 12 Q. Why not?
13 Sometimes when we went out door to door I may havigl 3 A. Asa - asan Elder we maintained
14 worked with him door to door. 14 confidence according to society procedure.
15 Q. And how did it come to light that he 15 MR. SCHNACK: Let's go ahead and take
16 had sexually abused Deanna g or Deanna SlRNQ? | 16 a lunch break, gentlemen.
17 A. How did it come to light to me? 17 MR. FALK: We are going off video
18 Q. Yes, 18 record at 12:23 P.M.
19 A. When I was congregation sccretary I 19 (Whereupon the further hearing of _
20 received the judicial files along with the other 20 said deposition was adjourned to i
21 congregation records maintained by the secretary. 21 March 9, 2004, at the hour of 1:25 E
22 Those files were in disarray, falling 22 o'clock P.M.)
23 outof envelopes, not filed in accordance with the 23
24 society procedure, and [ sat down and went through |24

40 (Pages 154 to 157)
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1 (Whereupon, the further deposition of 1 A. - The relationship of Elders and
2 James Walter Whitney was reconvened on 2 Ministerial Servants to the congregation, their
3 March 9, 2004, at the hour of approximately 3 positions of authority, trust, responsibility.
4 1:25 P.M., pursuant to the noon 4 Q. And what are the differences of the
5 adjournment.) 5 responsibilities and duties of Elders versus
6 6 Ministerial Servants?
7 There were present at the taking of this 7 A.  Their roles are very similar. The
8 deposition the following counsel: 8 primary difference is in teaching.
9 9 Q. And how is the primary difference in
10 Mr. Gregory S. Love 10 teaching? How does that manifest itself?
11 Mr. William L. Brelsford, Jt. 11 A. T'mnot sure quite what you mean, how
12 Mr. Robert J. Schnack 12 it manifests itself,
13 13 Q. Why don't you explain what the
14 MR. FALK: We're back on video record |14 differences are in teaching then between Elders
15 at 1:225 P.M. 15 and Ministerial Servants. _
16 JAMES WALTER WHITNEY 16 A. Well, the Elders are primarily
17 having been previously duly sworn, was examined |17 responsible for teaching and are considered by thef
I8 and testified further as follows: 18  Watchtower Society qualified to do so. g
19 DIRECT EXAMINATION (Continued)| 19 Ministerial Servants are -- can ;
20 by MR. SCHNACK 20 teach, but they are not considered responsible for §
21 Q. Okay. Mr. Whitney, you understand 21 the teaching in the congregation. :
22 you'e still under oath? 22 Q. Do Ministerial Servants sit on
23 A. Yes. 23 Judicial Cormittees?
24 Q. T'll band you what we'll mark as 24 A. They can.
Page 159 Page 161 [
1 Exhibit 1. It's a letter that was sent to me by ] Q. In your experience, have they ever
2 Rudy Nolen of Mr. Brelsford's firm, and in 2 sat on a Judicial Committes?
3 particular I'm just going to reference the ten 3 A. 1don'trecall. Idon'trecalla
4 items on which you are going to testify about on 4 specific situation. I do recall one person who
5 Page?. 5 did.
6 They are listed as Roman numeral, 6 Q. Who was that?
7 correct? 7 A. His pame is Lloyd Armstrong. Hehad |
8 A. Correct. 8 been a Ministetial -~ he had been an Elder and he  §
9 Q. Do you see those? 9 was serving again as a Ministerial Servant,and I |
10 A. Yes. 10 believe in one case he was asked to sit inon a
11 Q. Okay. Let's go through them briefly. 11 Judicial Commitiee, but that's al] I recall about
12 The first one says that you're going to testify 12 it
13 about the Watchtower Society organizational and {13 Q. Which congregation was that?
14 operational structure? 14 A. Petaluma West.
15 A. Yes. 15 Q. Were you a member at that time?
16 Q. In general terms what do you intend 16 A. Yes.
17 to testify about in that regard? 17 Q. So other than that one example, you
18 A. How we function as a congregation, 18 can't think of any time in your own experience
19 our relationship to the Watchtower Society, and 19 where 8 Ministerial Servant served on a Judicial
20 the procedures and directions we receive from the |20 Committee?
21  Watchtower Society and how we would follow then].21 A. No.
22 Q. Okay. And with respect to how the 22 Q. Any other differences between Elders
23 Iehovah's Witnesses functioned ag a congregation, {23 and Ministerial Servants other than primarily for

what would your testimony be in that regard?

teaching?
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A. No, that's primarily teaching is all
I can think of at the moment.

Q. Do Elders and Ministerial Servants
undergo the same training? .

A. Fundamentally, yes.

Q. What do you mean, fundamentally?

A. Well, the Elders are perhaps givena
little bit more training as a result of their
position.

They will -~ for example, part of
their training might be a meeting with the circuit
district overseer at a circuit assembly, where
Ministerial Servants might not participate in that
meeting. :

There may be some training offered
there, new information that the circuit district
overseer might convey that would be considered
part of their fraining.

Q. How about the Kingdom Ministry
Schools? Can you desctibe those?

A. Those schools are for Elders and
Minjsferial Servants. They have -- in my
experience, they have operated in different ways
at different times.
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Q. How often are those schools given?

A. Ttvaries. [ can't say how often,
because it's whenever they schedule it.

- Q. So there's no set rotation; every 24
months, every 12 months, anything like that?

A. 1don't recall a set schedule.

Q. Are the duties and responsibilities
set out in writing for Ministerial Servants?

A, Yes.

Q. Are the duties and regponsibilities
for Elders set out in writing?

A, Yes. -

Q. Are there other positions for which
the duties and responsibilities are set out in
writing?

A. Yes.

Q. What are those other positions?

A, Regular Pioneers, Special Pioneers,
Auxiliary Pioneers.

Q. Anything else? -

A. Ican't think of anything.

Q. With respect to Roman numeral three,
you are going to testify about instructional
materials and their use within the Watchtower?
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Sometimes both the Elders and
Ministerial Servants attended both days, sometimey
Ministerial Servants attended with the Elders one
day and then just the Elders the next day.

The difference again would be in the
information conveyed to the Elders.

Q. The Elders get different information
from the Ministerial Servants?

A. Additional information that would be
different or maybe more intense discussion of the
same information expanded. -

Q. Did you ever atiend a Kingdom
Ministry School?

A Yes.

Q. How many times?

A. T don't recall the exact number of
times. It seems like it was three.

Q. And what positions did you hold at
the times you attended those schools?

A. Inall situations ] was a Ministerial
Servant.

Q. So you were never an Elder when you
attended one of those schools?

A. No.
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A. Yes.

Q. Is this based on your personal
experience?

A. Yes.

Q. Isit based on anything else?

A. Yes. Well, or secondhand information |
1 received from Elders but primarily my personal §
experience. -

Q. And when did you receive this
secondhand information from Elders?

A_  Over the course of the years of my
being involved in the congregation, just my
interaction with Elders, they would share
information, '

Q. And that was again while you were 2
practicing Jehovah's Witness?

A, Yes

Q. Roman numeral four concerns the
policies and procedures regarding Judicial
Committees and the files and materials they

generate?
A, Yes.
Q. Do you see that?
A, Yes. :
42 (Pages 162 to 165)
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get generated by the Judicial Committees when they] 17

deal with these disciplinary matters?

A. File notes that the Elders take.
Each Elder may take extensive notes or short
notes, but they're all compiled and put into a

18
19
20

A. T possible, to work with the
individual who's accused in some way, but the
prime purpose, and as stated in our training, is
the image of the congregation, to keep the
congregation ¢lean, but if we can help the

Page 166 Page 168

1 Q. What are you going to testify to in 1 attached that is used to notify the society of

2 that regard? 2 that zction

3 - MR.LOVE: Objection, [ mean, justto | 3 The envelope is marked with the names

4 the extent that I've given vou a list of- 4  of the Elders on the committee and the name of the

5 the areas I intend to cover by what I 5 individual who was dealt with and any other --

6 expect he knows. 6 probably a date of some sort.

7 1 don't want you to think that 7 Especially if they have ongoing

8 the testimony he's giving you is something 8 action with the individual, there will be some

9 we have prearranged, so I object to the 9 kind of dating.

10 extent he knows what I'm going to ask him. |10 Q. What are the purposes underlying the
11 MR.SCHNACK Q. Okay. Whatdoyou |11 Judicial Committees from the church standpoint?
12 expect to testify about in that regard on this 12 A. The overriding phrase is to - and

13 topic? 13 the most imiportant is to keep the congregation
14 THE WITNESS A. IguessI'malittle |14 clean, to protect the image of the organization.
15 confused here by the interaction. I don't know {15 Q. What do you mean, to keep the

16 what questions precisely are going to be asked by | 16 congregation clean?

17 either party at any time, but by looking at this |17 A. Well, that's what I — that was part

18 can tell you if I'm asked questions about the 18 of my second statement, to keep the image of the
19 topic of Judicial Conmittees and files and the 19 organization, the reputation of the organization
20 materials generated that I'm going to talk about |20 looking good in their minds to the public,
21 my role as an Elder, my role both in taking notes |21 . And where do you get that opinion as
22 on Judicial Committee and in maintaining those |22 to the purpose of the Judicial Committees?
23 files and records for the congregation as 23 A. Twenty-five years of association with
24 congregation secretary. 24 Jehovah's Witnesses. It's just it develops

Page 167 Page 169 §

1 Q. Okay. Well, let's go back to that I overtime.

2 then. You were an Elder in roughly what, 1984t | 2 You can also find it in various

3 19857 3 publications.

4 A. Correct. 4 Q. That the purpose is to protect the

5 Q. And what files, in your experience, 5 image of the organization to the outside public?

6 back then were generated by Judicial Committees? | 6 A. Thatis the -- I don't know if it's

7 A. What files? 7 used in those exact words, but that's what you

8 Q. Yes. My understanding is you're § would understand, sure. _

0 going to testify -~ and I grant this is counsel’s 9 They want to protect the image of the
10 rendition of the topic, but what would you testify | I0 organization, yes.
11 to if you were asked what types of files get 11 Q. And there's no other purpose to these
12 generated by Judicial Committees? 12 Judicial Committees, in your view?
13 A, Well, the types of files would be 13 A.  Well, I said that was the prime
14 primarily disciplinary action at onc degree or 14 purpose.
15 another. 15 Q. Okay. Is there any other prime
16 Q. And what type of materials actually 16 purpose?
17

[8
19
20
21
22

[ )
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sealed manila envelope.
And if there is an action taken, such
as disfcllowshipping, there will be a society form

individual on some level, great.
Q. Butthat's secondary, in your
opinion? ;

T
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1 A. It's secondary, yes. 1 What are the sources?
2 Q. Any other materials that are created 2 A. The souree for that comes primarily
3 by Judicial Committees other than what you‘ve 3 from the oral training we're given,
4 identified here today? 4 Q. Is there anything in writing?
5 A. 1can't think of any at the moment. 5 A. T'msurethere is, | don't happen to
6 Q. Okay. What about the policies with 6 have anything in writing at the moment that I
7 respect to Judicial Committees? How wouldyou | 7 could think of to convey to you.
8 describe the church policies in that regard? 8 Q. Bat havc you seen any written
9 A. With respect to Judicial Committees? 9 policies with regard to child sex abuse and
10 Could you be a little more specific? 10 reporting it to the authorities?
11 Q. Are there policies within the 11 A. Yes,]have.
12 Jehovah's Witnesses organization that addresses 12 Q. When's the last time you saw that?
13 Judicial Committees? 13 A. That would be months and months ago. §
14 A, Yes 14 I Jooked at some recent letters sent to the Body |
15 Q. Okay, Describe those for me. 15 of Elders.
16 A. Well, I can describe where they're 16 When | say recent, since I left the
17 found, I'm not sure how you want them described. |17 religion.
18 For example, they're found in the - onc example |18 Q. And you left the religion what? You
19 would be the Organized to Accomplish Our Ministry 19  resigned from Ministerial Servant in '92 and you §
20 book, prior to that Organization for Kingdom 20 leftin 957 :
21 Preaching, Disciple Making. 21 A, Twas - yes, July '95.
22 Those are sources of information. 22 Q. So that's coming up on nine years
23 From time to time in the Watchtower. From time 10{ 23  ago. Okay. So there's letters more recent then
24 time policies will be stated in the forms of 24 than that?
Page 171 Page 173
1 training at conventions. 1 A. That ] bave seen, yes.
2 Q. And who does this training? 2 Q. Okay. And where did you get those?
3 A. Well, the Watchtower Society 3 A. Various individuals I know that are
4  oversees, directs the training. They send 4 former Witnesses. Some may still be active or
5 representatives from New York to the conventions | 5 were active at the time.
6 and they oversee our conventions. 6 Q. Okay. And what did the written
7§ Q. And how about the procedures with | 7 policy say? Give me an overview.
8 respect to Judicial Committees? Are there written | 8 A. At the moment -- let me just think a
9 procedures for those? 9 second. One of them, as I recall, discouraged
10 A. Yes. 10 Witnesses from seeking professional help.
11 Q. And where are those found? 11 Another one that was actually in a,
(2 A. The organization books that I 12 meore general publication available to all
13 referenced, also the book Pay Attention to 13 publishers was in Our Kingdom Service, a 1977
14 Yourselves and to All the Flock, which is 2 manualf 14 . vintage.
15 given exclusively to Elders. 15 I'd have to pull the month out. But
16 Q. Okay. Lef's go to Roman numera} 16 in that one it talked about the policy of keeping
17 five. It says Watchtower Society’s palicies, 17 confidential the name of the abuser.
18 proceduces, practices regarding reporting of child |18 The victim would be instructed to _
19 sex abuse to the authorities? 19 keep the molester's name confidential, things of
20 A. Yes. 20 that nature.
21 Q. Are you familiar with those policies 21 Q. Okay. I thought you were referring
22 and procedures? 22 to things more recent, you had said.
23 A. Yes. 23 A. Well, yes, I am, but | harken back to
24 24 that one for a moment because it pcpped into my

Q Where do you obtain this information?
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1 head as an example of things in writing. 1 Q. And who were you told not to report
2 But more recent, that would be those 2  usbout?
3 letters ] just -- I don't have a great deal of 3 A. Bill Elliott,
4 recollection at the moment. 4" . Q. Andhow did you come to know that
5 Q. And you haven't seen those lettcrs in 5 Bill Elliott had committed sex abusc?
6 the last few months? 6 A. An Elder in the congregation called
7 A. 1 haven't looked at them, no. 7 me and told me.
8 Q. Do you have them? 8 Q. Who was that Elder?
9 A. No,Idon't 9 A. Joe Risonsky.
10 Q. Where did you se¢ them? 10 Q. And when you got the information ﬁ'om i
11 A. They came to me in the form of an . 11 Joe, what did you do?
12 e-mail. 12 A. Immediately I didn't do anything. 1
13 Q. From whom? 13 subsequently talked to Ron Strubb about it.
14 A. Some of them came from Bill Bowen, |14 Q. And Ron told you then what, to go to
15 Q. When's the last time you had contact 15 the circuit overseer, or he went to ~
16 with Bill Bowen? 16 A. No, he told me not to xeport to the
17 A. A year and a half. 17 authorities, and then he went to the circuit
18 Q. So back in what, in '02? 18 overseer,
19 A. Correct. 19 Q. What information did you get with
20 Q. Was that the last — so he would have |20 respect to Bill Elitott?
21 e-mailed them to you over 18 months ago? 21 A. That he had been canght molesting
22 A. Yes, yes, probably closer to two 22 non-Witness children in his apartment complex inj
23  years or longer. 23 Petaluma, California and that they met with him
24 Q. Okay. Do you have any -:hspute with |24 and quickly disfellowshipped him.
Page 175 Page 177 f§
1 Watchtower’s policies, practices, or procedures 1 Q. Any other information you had
2 regarding reporting of child sex abuse to the 2 regarding Bill Elliot{?
3 authorities? 3 A. Yes.
4 A VYes. 4 Q. Go ahead and tell me. _
5 Q. Okay. What is your dispute with it? S A.  What would you like to know? 1
6 A. That we're instructed not to report 6 mean -
7 to the authorities. 7 Q. Everything, I'm going to exhaust :
8 Q. That's what you believe Watchtower 8 your knowledge on him. When did you first meet E
9 instructs? 9  him? s
10 A, Yes. 10 A. 1 first met Bill Elliott in -- it
1] Q. And what do you base that belief on? I1  would be the 1985 time frame.
12 A. When I was told by the presiding 12 Q. Whatwere the circumstances?
13 overseer not to report a molester in our 13 A. He was asked to move into our
14 congregation to the authorities, and he confirmed } 14 congregation. He took over as presiding overseer
15 that with the circuit overseer. 15 to give us assistance.
16 Q. Okay. When was that? 16 Q. Okay. What happened next with
17 A. That would be back in either fate '85 17 respect to Bill Elliott? _
18 or early '86, sometime in that time frame. 18 A. After that time he -~ you know,
19 Q. And who was the presiding overseer? 19 months later he was — that's when I got the call
20 A. That told me not to report? 20 that he was being disfellowshipped due to his
21 Q. Correct. 21 molesting non-Jehovah's Witness children.
22 A. That would be Ron Strubb. 22 Q. Anything else with respect 1o Bill
23 Q. And who was the circuit overseer? 23 Elliott and childhood sex abuse?
24 A. Harry Snow. 124

A. 1 was also told by Joe Risonsky that




Page 178 Fage 180 §
{ Bill had a track record that he leamed of that 1 A. Some of the Elders' children who were
2 went back over several congregations of having 2 friends with my children mentioned it. 1
3 molested other children for which he received mild} 3 confirmed it with other Witnesses I knew, and 1
4 discipline. - 4 then confronted Gene Church when he was in my f
5 Q. What other congregations? 5 bome, :
6 A. Tdon't recall. North of Petaluma 6 Q. How did you confitm it with other
7  primarily. : 7 Witnesses that you knew?
8 Q. InCalifornia? 8 A. That they knew or that John was a :
9 A. Yes. 9 molester? I had talked to one individual who had |
10 Q. Butup the cost? 10 been a past presiding overseer Congregation
11 A. Tt was not up the cost but up U.S. 11 Servant, and he knew of John's history.
12 101, congregations up in that cotridor. I just 12 I believe the current presiding
13 don't remember which ones he was in. 13 overseer in that congregation ~ when I say
14 I mean, I can give you a list, a 14 current, current at the time -- Jack Fields, had
15 litany of congregations, but I just don’t know 15 confirmed it for me.
16 which ones he was in, 16 In my living room another Elder, our
17 Q. Butyou'd be speculating -~ 17 school overseer, Curt Hardy, was there. He i
18 A. Yes. 18 confirmed it. So they —~ no one denijed that John §
119 Q. --asto which ones? Okay. Any 19 Allen was a child molester, i
20 other information that leads you to believe that 20 The county sheriff said that there
21  Watchtower instructs persons not to report to the |21  'was a file at child services on him and talked
22 authorities with respect to childhood sex abuse? |22 about investigating into John further.
23 A. Nothing comes to mind at the moment. |23 Q. How did you find out the sheriff had E
24 Q. So in your mind as you sit bere today 24 afile?
: Page 179 : Page 181
I it's that ope incident? 1 A. Because [ went to the sheriff and
z A. No. I'm sormry. Ithought - okay. 2 told him about John Allen.
3 1 misunderstood you. Another instance is in Saint | 3 Q. So-you reported it?
4 Helens, Oregon when I told the Elders that they 4 A. Yes.
5 needed to report an individual for his long 5 Q. Any other instances from your
6 history of molestation. 6 experience that suggest the Watchtower
7 Q. Who was that? 7 organization instructs people not to report child
8§ A And the - who was who? 8  abuse to the authorities? i
9 Q. The sbuser. 9 A. My many experiences with people who
10 A. The abuser? John Allen. 10 have been Jehovah's Witnesses over the years who
11 Q. Okay. Go ahead. _ 11 have likewise recejved similar instruction in ;
12 A. And they begged me notto, and then1 | 12 various forms, whether they were victims, families
13 was finally told to keep my trap shut. _ 13  of victims, Elders, Ministerial Servants.
14 Q. Okay. Who begged you not to report 14 Q. That's what others have told you?
15 it? 15 A. Yes.
16 A. Our congregation secretary, Gene 16 Q. Any other personal experiences for
17 Church. 17 you other than the two you've mentioned?
18 Q. And when did you go to Gene Church | 18 A. Ibelieve thereare. I just--1
19  with this information? 19 would like to leave that open and come back to
20 A. He was in my home. 20 that some other time, because I just don't recall
21 Q. What time frame? 21 at the moment.
22 A. ] believe that was in April of '93. 22 Q. Okay. Idon't—1Idon't get another
23 Q. And how did you come fo know that 23 time. I
24  John Allen had committed sex abuse? 24 A. Okay. i
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Page 124

Q. Let's go back to Judicial Committees.

1 Q. So I want you to check your memory 1 Is there a biblical basis for Judicial Committees?
2 right now as close as you can. 2 A. No, notin my mind.
3 A. 1don't recall any other specific - 3 Q.  What about in the mind of Jehovah's
4 instances other than the implication in the-Don 4 Witnesses?
5 Glew case, in that I asked what they were going tq 5 MR. LOVE: Objection.
6 do. 6 MR. SCHNACK: You can go ahead and f
7 I didn't specifically insist anyone 7 answer.
8 went to the authorities, because Don was already | 8 THE WITNESS: Okay. Well, I thought
9 arrested, but in that I was frying to have 9 I heard the word objection.
10 dialogue about what we do now; do we get 10 MR. SCHNACK: You did, but that
11  profecssional help, what if we have other 11 doesn't mean you can't answer.
12 molesters, do we take those to the authorities, 12 THE WITNESS: Okay. Yes, Jehovah's
13 but the discussion was pretty well shut down, that| 13 Witnesses believe in =« that there is a
14 once he was arrested there's nothing left for us 14 biblical basis. ;_
15 to do, meaming as a congregation, meaning asa |15 MR. SCHNACK Q. Sowhy do you believe
16 Body of Elders there's nothing left to do, so it 16 there is not a biblical basis for it?
17 was a strong implication that we just bury itand |17 THE WITNESS A. Because I haven't
18 goon. I8 found it in the Bible.
19 Q. Baut the whole issue with Don Glew 19 Q. Roman numeral eight on the sheet
20 came up after he was amrested? 20 there in front of you, Exhibit 1, mentions
21 A. Inthat case, yes, and I think [ 21 congregation policies, procedures, and practices?
22 stated that. But there is more to do besides 22 A. Mm-hmm,
23 arresting a perpetrator, 5o — 23 Q. Are there any congregation policies,
24 Q. Well, we were talking about going to 24  procedures, and practices that are distinct to
Page 183 Page 185 §
1 the authorities, 1 certain congregations?
2 A. Yes, 2 A. They're the same for all
3 Q. And it sounds like the authorities 3 congregations worldwide. :
4 already knew about it when it came to light. 4 Q. Soit's identical worldwide -~
5 A. Yes, but then it also triggers, okay, 5 A, Yes.
6 now what if we get another molester, do we goto | 6 Q. --inevery congregation?
7 the authorities about that molester. 7 A. Yes.
8 And we did have other molesters, 8 Q. Roman nomeral nine said that you're
9  because Bill Elliott popped up in the scene, so it 9 going to talk about your own experiences with
10 was certainly in the -- in my mind regarding Simms 10 child sexual abusc and abusers within Watchtowe:
11 and Diorio. i1 A Yes. :
12 Q. Well, let's go back, though, because 12 Q. Okay. Why don't you tell me about
13 you had said that Elliot came up in either late 13 your own experiences with child sexual abuse and | g
14 '85 or early '86. 14 abusers within Watchtower.
15 A. Yes. 15 A.  Well, that would involve the
16 Q. And Giew was arrested after that. 16 perpetrators we've already discussed; Bill
i7 A. That may be, but T would — I would 17 Elliott, Jim Simms, Vince Diorio, Don Glew, John}
18 still be asking the question, okay, now he's 18 . Allen, my experiences in interactions that we've |
19 arrested, now what do we do? 19 pretty much bit on throughout our discussion
20 Q. Okay. Maybe I misunderstood your 20 today.
21 answer then, because I thought you said after Glew] 21 Q. Okay. Let's talk abom: Jim Simms.
22 then Bill Elliott came wp. 22 A. Okay.
23 A. 1 may bave. T may have misspoken, 23 Q. Did you know Jim Simms?
24 24 A. Yes.
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Page 186

Okay. How did you come to know him?
He moved mte cur congregation.

Which one? ‘
Petaluma West. =

What time period?

It was in the early to mid-'80s. I

forget the exact time frame.

). And what interactions did you have
with Jim Simms?

A. Numerous, but he was in my book
study. I was a book study conductor, Elder.

Q. Okay. And what interactions did you
have with Mr. Simms with respect to child sex
abuse?

A. [didn't have direct interactions
with him on that topic. That is, I did not talk
to him about it, Because I was congregation
secretary, I obtained judicizal file notes on Jim
Simms.

POPO PO

I bt et et e e et et e e
L= - R B = O = - B S B R T P S

Hummel.

Page 188

Hor P?
H.
Hummel?
H-U-M-M-E-L.
And why did you go to Jon Hummel?
Because these were his notes.
And why did you feel the need to tell
him ahout the notes?

A. Because he didn't follow procedure
and put them in a sealed manila envelope, properly
marked, according to Watchtower directions.

Q. Anything else with respect to Jim
Simms then and childhood sex abuse?

A. ]understand his wife divorced him
and that he moved — when he moved to Petaluma
that was their separation.

Later on his two children moved in

with him, which concemned me at the time, butit  E
was generally greeted among the other members of |

c?@?p?@

20 They were unprotected in a -~ they
21 were not in a sealed envelope, and J followed 21 the congregation, because she was now drawing away
22 procedure and put them in a sealed envelope. 22 from Jehovah's Witnesses, so they were more
23 Prior to doing so I reviewed those 23 concerned over that than they were the fact that
24 notes. ' 24 he was a molester and, therefore, hie could be
Page 187 Page 189

1 Q. Okay. What did they contain? 1 endangering his own children.

2 A. They contained his admission of 2 Q. Do you have any information that Jim

3 committing various crimes with children involving] 3 Simms was involved in molesting any of the

4 sexual molestation. 4  plaintiffs we've talked about here today?

3 Q. And what happened? What was the 5 A. No.

6 action taken by the Judicial Committee? 6 Q. How about Jim McKay?

7 A. They privately reproved him, gave him | 7 A. Jim McKay? Be more specific.

8 acomplete set of restrictions. What that means 8 Q. Wasn't he on your list as well?

9 is that other than coming to a meeting and sitting | 9 A. [don't recall him being discussed.

10 there, there was little else he could do. 10 Q. Does his name show up there?

11 He could socialize before and after, 1l A. Okay. Because I never have seeti

12 but he could not comment, he could not read 12 this,soT --

13 Watchtower articles or other publications for the |13 MR. SCHNACK: No, I understand that.
14 group, he could not say a prayer, for example. 14 MR. LOVE: 1 think he shows up on my

15 Q. Is that the only information you have 15 list. .
16 about Simms was from that Judicial Committee fild 16 MR. SCHNACK: Well, Mr. Nolen wrote |
17 conceming the sex abuse? 17 to me that perpetrators about whom Whitney P
18 A. A brief amount of information from 18 will provide testimony, and one of them was
19 one of the Elders on the committee when I notified{ 19 Jim McKay.
20 him that I had the notes and what I did with those {20 THE WITNESS: Okay
21 notes and his comments there, and following that {21 MR. LOVE: Okay. ;
22 there's been little else. 22 MR. SCHNACK: And I don't know who §
23 Q. Who was that Elder? 23 authored the letter between you and Mr.
24 A. 24

His name was Jon, spelled J-O-N,

Nolen, so --
48 (Pages 186 to 189)
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Page 194

in April of '93.

Q. Who did you confrent in your home
about this?

A. Gene Church and Curt Hardy.

Q. Were they there for some other
purpose initially?

A, Yes.

Q. What was the other purpose?

A. To shepherd me back into activity.

Q. And how did you confront them with
this?

A. I told them that I was not going to
return to their Kingdom Hall until they cleaned
out the problem and tumed this guy over to the
authorities.

Q. And how did they respond?

A. They tried suggestingIgotoa
different Kingdom Hall, that they would handle it|
and I said, "No, I'm not going to be driving 20
and 30 miles just to go to a different Kingdom
Hall. You are either going to clean it out or I'm
not coming back."

Q. And you pever did go back, is that
correct?
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other than what we've talked about carlier? You
saw a Judicial Committee file on Vince --

A. Tsaw--

Q. - that you think was pre-19807

A. Isawafile. And, of course, 1
became concerned, as did Joe Risonsky, when Vincé
Diorio was finally reinstated. ’

Joe wanted to keep a close eye on
him. And ultimately I did interact with Vince on
a Judicial Committee, not under the allegation
that he abused anyone, but he was smoking.

His wife bad caught him atit. Butl
removed myself from that committee and let the
other Elders — another Elder step in, and they
redisfellowshipped Vince,

His wife nitimately divorced him a =
second time. And I understand that there was even
more discussion about more molestation that they [
hadn't uncovered earlier.

Q. Why did you remove yourself from that
Judicial Committee?

A. 1 felt a conflict of interest, :
because [ had smoked earlier and Vince was on the
committee.

Page 195

1 A. No, I never did.
] Q. Anything else with respect to John
3 Allen and childhood sex abuse?
4 A. [ can't think of anything at the
5 moment,
6 Q. Well, we've talked about Bill
7 Ellioti, have we not?
2 A. 1 believe we did talk about him.
9 Q. Well, we can go through the same
i0 questions.
11 A. Okay.
12 MR. SCHNACK: Let me find my notes.
13 (Pause.)
14 MR.SCHNACK Q. Okay. We eatier
15 talked about Elliot in 1985, when he moved into
16 the congregation?
17 THE WITNESS A. Right.
18 Q. Anything we haven't talked about with
19 respect to Bill Elliott along these same lines?
20 A. I can't think of anything.
21 Q. Okay. I just don't want to waste
22 your time here on it if we've covered it.
23 A. Okay.
24 Q. What about Vince Diorio? Anything
— e "
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No, not then, but carlier when I
mentioned to you I was a Ministerial Servant and 1
had smoked, and Vince was on that committee and
had been very helpful to me, and I dido't want to
sit in judgment of him.

T felt it ‘was just not appropriate,
so | asked the other Elders if they could just let
me off this one.

1 felt emotionally involved that I :

wouldn't make a fair decision.

Q. Okay. Well, we got on this tOplc
through Roman numeral No. 9 --

A. Yes.

Q. — back on Page 2 where we were
talking about your experiences with childhood sex
abuse and abusers within Watchtower. ;

A, Yes fi

Q. Anything else with respect to that |
topic and Watchtower's response and handling of ;
childhood sex abuse?

A. In this -- my other experience has to

_50 (Pages 194 to 197)
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“PAY ATTENTION
TO YOURSELVES
AND TO
ALL THE FLOCK”

ACTS 20:28

Kingdom Ministry School
Textbook |

A copy of this textbook is issued to each appointed elder,

and he ray retain it as long as he continues to serve as an

elder in any congregation, At such time as he should cease

to serve in that capacity, his copy of the book must be

handed over to the Congregation Service Committee,
are to be made of any part of this publication.
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U.8. BANKRUPTCY CQURT
DISTRICT OF OREGON

FILED

December 23, 2005

. . = Clerk, U.S. Bankruptcy Court
Below is an Opinion of the Court.-

El ERRIS
U.5. Bankruptey Judge

UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

Bankruptcy Case

In Re:
No. 04-37154-elpll

)
)
ROMAN CATHOLIC ARCHBISHOP OF )
PORTLAND IN OREGON, AND SUCCESSORS, )
A CORPORATTION SQLE, dba the ) MEMORANDUM OPINION
)
)
)

ARCHDIOCESE OF PORTLAND IN OREGON
Debtor.

Tn this chapter 11* case filed by the Archbishop of Portland in

Oregon, and Successors, a Corporation Sole, dba the Archdiocese of

Portland in Oregon, the tort claimants have submitted a list of topics

for depositions of four witnesses regarding debtor’s patterns, prdctices,

and policies with regard to allegations of sexual misconduct with a minor

by any priest while working in an Archdiocesan ministry assignment. The

witnesses designated by the tort claimants, including Archbishop William

J. Levada, object to some of the topics. This matter came before the

1 11 U.8.C. § 1101 et sed.
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court for resolution of the cb%ections in advance of the depositions.
Debtox and Axrchbishop Levada have raised numerous objections to the
lists of topics for pattern and practice depositions provided by the tort
claimants.? Somes of the objections apply to all witnesses; some apply
only to the guestions proposed to be put to Archbishop Levada. I will

address the commeon objections together, and those specific to Archbishop

Levada geparately.

In federal court, a party is entitled to discovery of

any matter, not privileged, that is relevant to the c¢laim or defense
of any party . . . . For good cause, the court may order discovery
of any matter relevant to the subject matter involved in the action.
Relevant information need not be admissible at the trial if the

discovery appears reasonably calculated to lead to the discovery of

admissible evidence.

Fed. R. Civ. P. 26(b) (1), made applicable to the adversary proceedings by
Fed. R. Bankr. P. 7026. *“The burden is on the party objecting to

discovery to show that discovery should not be allowed.” Meller v.

Walker, 124 F.R.D. 654, 656 (D. Or. 1989).
These depositions are being taken pursuant to the January 14, 2005

Order Regarding Premediation Discovery by Tort Claimants, in which the

court concluded that evidence regarding debtor’s “‘patterns, practices,

2 Archbishop Levada filed a Motion to Modify Subpoena, pursuant
to Fed. R. Civ. P. 45(c), made applicable to bankruptcy cases by Fed. R.
Bankr. P. 9016. That rule allows the court that issued a subpoena to
gquash or modify the subpoena if, among other things, it “requires
disclosure of privileged or other protected matter and no exception or
waiver applies,” Fed. R. Civ. P. 45(c}(3)(a)(iii), or if it “subjects a
person to undue burden.” Fed. R. Civ. P. 45(c)(3)(A){iv). Debtor filed
objectiong to the list of topics for the three other pattern and practice
witnesses. The procedure chosen is not critical; the point is to present
the dispute to the court before the depositions =zo the parties know what
matters are properly the subject of questioning at the depositions.

Page 2 - MEMORANDUM OPINION :
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and policies’ in regards to allegations of sexual misconduct with a minor
bf any priest while working in an Archdiocesan ministry assignment is
relevant for discovery purposes to the negligence claims of various tort
claimants.” Order Regarding Premediation Digcovery by Tort Claimants at
p.- 1, ¥ 1. That is because the defendant’s knowledge of sexual
misconduct of priests with minors, and knowledge about whether priesté
who engage in such behavior may safely be returned to ministry involving
children, bears upon whether debtor was negligent in how it handled
allegations of abuse, and because the extended statute of limitations for
child abuse cases set out 1nm ORS 12.117(1) provides that the statute is
extended with regard to “an acﬁion bazed on conductlthat constitutes
child abuse or conduct knowingly allowing, permitting or encouraging
child abuse[.]” The order provided that “Tort claimants may depose up to
four. witnesses, to be chosen jointly by the tort claimants, for purposes
of discoveriﬁg Debtor'’'s ‘pattérns, practices, and policies' in regard to
the abuse or molestation of minors by priests.” Order Regarding
Premediation Discovery by Tort Claimants at p. 3, ¥ 2.

COMMON OBJECTIONS

1. Evidence of clergv gexual migconduct

In a number of the topics included on the tort claimants’ list, they
seek various types of information about clergy “sexual misconduct.”
Debtor objects, arguing that guestions should be limited to sexual
misconduct with minors by a priest working in an Archdiocesan ministry
assignment, because the claims at issue involve minors, and the court’s
order holds that evidence of debtor's patterns and practices with regard

to “allegations of sexual misconduct with a minox by any priest while
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working in an Archdiocesan ministry assignment” is relevant to these
claims. The tort claimants respond that they do not intend to ask
questions about clergy sexual contact with adults, “unless it is in a

context in which there is c¢lear relevance.” Tort Claimants’ Reply to

Debtor’s Responses and Objections to Topic Listing for Pattern anﬁ
Practice Witnesses (Non-Levada) at 11. As an example, the tort claimants
indicate they might want to guestion witnesses “about a prison chaplain’'s
sexual contact with inmates, be they adolescent boys at MacLaren or young
men at Oregon State Correctional Institution.” Id.

The order allowing these pattern and practice depositions was
limited to debtor’s patterns and practices with regard te sexual abuse of
minors. The tort claimants may ingquire into debtor’s practices and
policies with regard ﬁq priest sexual misconduct with minors, not with
adults. If debtor had patterns, practices, or policies with regard to
sexual abuge by priests in general, which applied to abuse of both minors
and adults, that information would be discoverable. Information about
patterns, practices, or policies relating to sexual abuse of adults is
not discoverable, unless the patterns, practices, or policies applied to
minors as well.

Debtor also argues that questions should be limited to debtor’s
patterns and practices regarding misconduct of clergy working within the

Portland Archdiocese. The claims against debtor are based on alleged

misconduct by Archdiocesan c¢lergy or non-Archdiocesan clergy who were
working im an Archdiocesan ministry, and debtor‘s response to that
conduct. Evidence of debtor‘s response to allegations of sexual

misconduct with minors by clergy who were either Archdiocesan clexrgy or

Page 4 - MEMORANDUM OPINION
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were working in the ministry of the Archdiocese is discoverable. Inquiry
is not limited to clergy who were directly empleyed by the Archdiocese,
That means that debtor‘s patterns and practices with regard to
Archdiocesan clergy and clergy who were part of a non-diocesan order but
who were working in the Archdiocese’s ministry aré discoverable.

Evidence of debtor’s response to allegatiocns of sexual misconduct by.
clergy outside the Portland Archdiocese (unless the clexgy remained
priests of the Archdiccege of Portland when working outside the
Archdiocese) is not relevant, nor is it likely to lead to relevant
evidence, of patterns and practice with regard to allegations of abuse by
Archdiocesan priests or other priests working with an Archdiocesan

ministry.

2. Evidence of debtor‘s patterns, practices, and policies after the
last alleqged date of abuse ' ,

Debtor seeks a time limitation on guestions, arguing that debtor’s

patterns, practices, and policies after the last date of alleged abuse
are irrelevant to its liability for the alleged abuse. The tort
claimants respond that evidence of continued concealment after the
alleged abuse shows that the concealment was not an accident.

The tort claimants rely on Rader v. Gibbons & Reed Co., 261 Or., 354,

359 (1972), which holds that “[elvidence of prior similar occurrences is

admissible under some circumstances in a negligence action.” The Oregon

Supreme Court held that, although evidence of prioxr acts of negligence'
are generally not admissible to prove a specific act of negligence,
“[s]uch evidence is, however, admissible to prove the existence of . . .

a continuing course of negligent conduct, and that the . course of

Page 5 ~ MEMORANDUM OPINION i
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conduct ig in fact dangerous, or that the defendant had notice of its

dangerous character.” Id.

They further argue that conduct that occurs after the alleged
misconduct can also be relevant to show state of mind, because
concealment of misconduct can indicate knowledge that the conduct was

negligent. They cite two Oregon cases that upheld the admission of

evidence of the defendant’s conduct after the alleged negligent conduct.

In Joachim v. Crater Lake Lodge, Inc., 48 Qr. App. 379 (1980), the Oregon

Court of Appeals concluded that evidence that, after the plaintiff became
sick from drinking the water at Crater Lake Lodge, the manager of the
lodge removed notices that water at the lodge was contaminated provided
gsome evidence that the manager’s conduct in failing to warn the public

about the contamination was in deliberate disregard of the rightg of

others. The Court of Appeals held in Stephens v. Bohlman, 138 Or. App.
381 (1996), that evidence that a tortfeasor participated in covering up
the true cause of the injury was circunmstantial evidence that he believed
he had acted-negligently.

I will not limit the time frame for gquestions about debtor’s
patterns, practices, and policies with regard to dealing #ith allegations
of clergy sexual misconduct with minors. This ig discovery. The test is
whether the information obtained would be admissible at trial; it is
whether the information sought “appears reasonably calculated to lead to
the discovery of admissible evidence,” Fed. R. Civ. P. 26(b)(1).
Although the relevant time frame for these claims is the time of the
alleged miscénduct, evidence of debtor’s later policies could possibly

lead to evidence that would be relevant to the. claims of negligence or to

Page €6 - MEMORANDUM OPINION
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establishing debtor’s knowledge for purposes of extending the statute of

limitations under ORS 12,117(1). If, for example, evidence shows that

debtor continued t¢ reassign known pedophile priests to new parishes even
after it knew that child molesters are likely to re-offend, that fact
would provide some evidence that debtor’s earlier reassignment was not

merely a mistake ox accident. Further, changes in policies after alleged

abuge occurred could shed light on what the policies were at the time of

the abuse.
Debtor argues that evidence of subsequent actions is relevant only

to the issue of punitive damages, which is not currently at issue. T

disagree that the relevance ig only to punitive damages. As I explained
above, evidence that debtor continued a particular practice in light of
information about the harmful effects of sexual abuse on children, or

changed its policies may lead to relevant evidence about the practices it

followed when the abuse occurred.?

= Debtor points out that, at the August 4, 2005 hearing, I denied
Mr. Barton‘s request to inguire into what had happened between 1986 and
1995, saying that it was relevant to punitive damages, which was not vyet
at issue. From that, debtor argues that I have already ruled that
information about what happened during Archbishop Levada’s tenure in
Portland is relevant only to punitive damagez. That is not what I gsaid
at the August 4 hearing. According to the portion of the transcript
provided by debtor, Mr. Barton argued only that the information was
relevant to hig punitive damages claim. I denied his request to depose
Levada based on his argument that the information would relate only to
the punitive damages claim. I did not rule that it could not be relevant
to liability; Mr. Barton did not argue that to the court. Transcript of
2ugust 4, 2005 deposition of Archbishop Levada at 18-19 (Exhibit A to
Declaration of Thomas Dulcich in Support of Debtor’s Responsges and
Objections to Topic Listing of Pattern and Practice Witnesses (Non-

Levada)) .
(continued...)

Page 7 - MEMORANDUM OPINION '
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o i Mental reservation

At the hearing on the objections to the topics for these
depositiong., the tort claimants argued that they should not be precludsd
from asking questions about the role of mental reservation in a witness's
answer to questions posed. In simple terms, a person asserting mental

reservétion may, for moral or ethical reasons, give less than a true
answer to a guestion.

Counsel for Archbishop Levada argued at the hearing that the tort
claimants waived any right to ask about mental reservation by not
including that topic in their topic lists. In my view, the question of
mental reservation is more of a fellow-up question than a particular
topic. The tort claimants may not explore the cohcept of mental
reservation generally or the circumstances under which it may be used,
but they may ask whether a particular witness’s answer to a guestion is
affected by the exércise of mental reservation. This is appropriate in
order to determine a ﬁitnESS's compliance with the ;ivil oath to tell the
truth.

Counsel for Archbishop Levada argues that the tort claimants need
not agk about mental resgervation, but may simply ask whether the witness
has given truthful answers. Because it would seem that the answer to

that question could itself be affected by the exercise of mental

*{...continued) .
I note that the tort claimants have a limited amount of time to

guestion these witmesses. It seems unlikely that they will spend much
time exploring matters relating to debtor’s conduct that post-dates the
last alleged date of abuge, because of the minimal use that type of

evidence might be to them.

Page 8 - MEMORANDUM OPINION e 3
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reservation, I conclude that limiting the tort claimants to that type of

general truthfulness question is not sufficient under the circumstances

of this case.
4. Internal church governance
Debtor argues that I should limit deposition questions “that seek to

delve into internal church deciszion~making.” Debtor’s Objections to

Proposed Topics for the Deposition cof aArchbishop Levada at 12. It
aszexts that gquestionsg ingquiring into matters of church governance are
protected by the First Amendment’s Establishment and Free Exercise
clauses, and so should be avoided. The tort claimants argue that there
is no such thing as an internal church governance privilege.

In state law claims litigated in federal court, the federal court

applies state privilege law. Fed. R. Evid. 501. Debtor does not point

to any Oregcﬁ privilege for intermal church governance, and there is
none.

However, state privilege law applies “{elxcept as otherwise regquired

by the Constitution of the United States ." Fed. R. Evid. 501.

Debtor argues that gquestions about church internal governance are
prohibiﬁed by the First Amendment.

The First Amendmen£ Establishment and Free Exercise clauses
“{prevent] courts from resolving internal church disputes that would

require adjudication of questions of religious doctrine.” Malicki v.

Doe, 814 So.2d 347, 355 (Fla. 2002). See also Serbian E. Orthodox
Diocese v. Milivoievich, 426 U.S. 696 (1976); Kedroff v. St. Nicholas

Cathedral, 344 U.S. 34 (19552). Justice Rehnguist explained, in a one-

judge order granting a temporary stay:

Fage 9 - MEMORANDUM OPINION
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There are constitutional limitations on the extent to which a civil
court may lnguire into and determine matters of ecclesiastical
cognizance and polity in adjudicating intrachurch disputes. But
this Court never has suggested that those constraints similarly
apply outside the context of such intraorganization disputes. Thus,

Serbian Eastern Orthodox Diocese and the other cases cited . . . are

premised on a perceived danger that in resclving intrachurch
disputes the State will become entangled in essentially religious
controversies or intervene on behalf of groups espousing particular
doctrinal beliefs. Such congiderations are not applicable to purely
secular disputes between third parties and a particular defendant,
albeit a religious affiliated organization, in which fraud, breach
of contract, and statutory violations are alleged.

Gen. Council on Fin. and Admin., United Methodist Church v. California

Superior Court, 439 U.S5. 1369, 1372-73 (1978) {¢itations omitted). Thus,
while *[tlhe church autonomy doctrine might insulate the church from the
dictates of a secular court regarding liturgy and leadership, . . . it

does not permit a church, as a general matter, to cloak its decisions and

actions in secrecy when the law requires compliance with the requirements

of civil law.” Newport Church of the Nazarene v. Henslex, 335 Or. 1, 15
(2002) .
The Oregon District Court explained:

Courts may not, without justification, force religious bodies
to abandon their religious beliefs or deoctrines in faver of purely
secular rules or rule on the appropriateness or correctness of those
beliefs or doctrines. However, the mere consideration of religious
authorities in an action involving the church and third parties does
not necesgsarily amount to an infringement of the [churches’)
religious freedom. A court may look to such evidence to establish
the basic purposes or policies of the religion as merely a guide to
determining whether a plaintiff has a viable action againat the

church .

M.K. v. Archdiocese of Portland in Oregon, 228 F.Supp.2d 1168, 1170-71

(D. Ox, 2002) (discussing vicarious liability claims against church for

sexual abuse by priest).
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In these tort claims, the dispute is not over church doctrine or
beliefs, but cover liability for misconduct by those in the church’'s |
employ. The court iz not called upon to resolve any matters of
ecclesiastical or theological doctrine. Instead, evidence of internal
church policy may be relevant to the gquegtion of what the church did at
what time in dealing with allegations of sexual abuse of minors by its
priests. Thus, the internal church governénce doctrine, even if it gave
rise to some sort of discovery pfivilege under somé circumstances, is not
implicated in these tort claims. |

The caseg debtor cites do not demonstrate that the First Amendment
protects the witness from questiéns about internal church governance, to
the extent the internal workings of the church are pertinent to debtor's
patterns, practices, and policies in addressing sexual misconduct with
minors by priests. As the court acknowledged in United Methodist Churcb-.
v. White, 571 A.2d 790 (D.C. App. 1990), cited by debtor, any immunity
from discovery or trial exists only under certain ¢ircumstances “in order
to avoid subjecting religious institutions to defending their religious

beliefs and practices in a court of law.” 571 A.2d at 792. That case,

which involved a minister suing the church for wrongful discharge, does
not suggest that internal governance immunity exists in the context of a

tort claim for sexual abuse against a church.

Similarly. the court in Word of Faith World Qutreach Center Church,

(W.D. Tex. 1992}, rev’'d on_other

In¢. v. Moraleg, 787 F. Supp. 689, £99
1993), recognized that there are limits

grounds, 9286 F.2d 962 (5th Cir.

to the First Amendment's protection of information about the internal

operations of a church. The court said that the state’s authority to
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inquire into intermal church operations is not “without limitation or
compelling purpose.” Id. Ie recognized that "“(flull and complete
documentation of the Church’s internal affairs” may be permissible, if
narrowly drawn to accomplish the purpose of the investigation, which was
to determine if the church was obtaining donations fraudulently. - Id. at
700. The case deoes not say that tort claimants may not inquire into
internal church practiées and policies in furtherance of their claims foxr
sexual abuse.

To the extent the First Amendment protects internal church
governance information, that protection does not apply in these claims
for sexual misconduct with minors by priests working in debtor;s ministry

agsignments.  The tort claimants will not be precluded from guestioning

deponents about internal church organization'and practices that could
bear on debtor’s patterns, practices, and policies with regard to
allegations of sexual misconduct with minors by Archdiocesan clergy.
SPECIFIC OBJECTIONS TO NON-LEVADA DEPOSITION TOPICS

The scope of each of the topics for the depositions is limited by my
ruling, set out above, regarding the general objections to the topics.
The term “sexual misconduct” will mean sexual misconduct with minors.
“Clergy” means Archdiccesan clergy, including those working outgide the
Archdiocese, or non-Archdiocesan clergy in an Archdiocesan ministry. I
will address below only those objections that are specific to the
individual topics.

1 The sources, scope, and form of Debtor’s policies, practices, and
procedures regarding the manmer of responding to allegations of,
. to any information suggesting, that a member of the clergy has or

may have engaged in sexual misconduct.

or
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Subject to the limitations discussed above in the general objections

to the topics, the tort c¢laimants may inguire about this topic.

Zi Knowledge of accusations inveolving sexual misconduct against the
clergy listed in the unredacted letter containing the subjects for
William J. Levada‘’s deposition, together with knowledge of Debtor’s
responses to those allegationg, knowledge of decisions concerning
the assignment or reassignment of the clergy, and knowledge of
additions or modifications to their personnel file as a result

thereof. '

Debtor does not raise additional objections, except that some of the
names on the list were not in a ministry assignment of the Archdiocese of
Portland. The tort claimants may inquire; the answer may be that the
witness does not know anything aﬁout that individual or allegations
relating to that individual because the individual did not sexve in an

Archdiocesan ministry.

3. Knowledge of the storage and disposition of records concerning those
referenced in No, 2.

No objection.

4. Whether personal practices of the listed witnesses in responding to
reports of sexual misconduct by clergy have been consistent with the
stated policy of the Roman Catholic Church, U.S5. Conference of
Catholic Bishopg, and/or the Archdiocese.

Debtor originally objected to the term “personal practices,” but has
since been satisfied as to the meaning of the term.

Subject to the general limitations set out abo&e, the questions
should be limited to personal practices of the witnesses in responding to
reports of sexual misconduct by Archdiocesan clergy or clergy serving in
an Archdiocesan ministry. This is not seeking an expert opinion.

Debtor objects to the topic as an inguiry into the religious rules
of the Roman Catholic Church or othex religious entities. This is an

internal church governance objection, which I have overruled.
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5. Discussions with other officials in the Archdiocese (other than
attorneys representing you or the Archdiccese), the USCCB, other
dioceses or archdioceses, concerning the destruction cof records
concerning allegations of sexual misconduct by members of the

clergy.
To the extent the objection is that the topic reguires ingquiry into

internal church governance, it is overruled. As to debtor‘s objection to

the assumption that records have been destroyed, the tort claimante may
inquire as to whether there were discussioﬂs about destruction of records
of debtor, or inveolving records of an Archdiocesan priest or other priest
in an Archdiccesan ministry and who was the subject of a complaint that
the priest had engaged in sexual misconduct with minors, whether of not

records were’actually destroyed.

6. Information passed along to the listed witnesses by other clexrgy or
other Archdiocesan officials concerning Archdiocesan clergy accused

of sexual misconduct.

Debtor seeks to limit this topic to exclude discussions covefed by
the attorney-client privilege and information received from in-house or
outside counsel. The tort claimants respond that information is not
protected by the attorney-client privilege simply because counsel is the
conduit for the information.

State privilege law aﬁplies to the tort claims, because they are
civil proceedings in which state law provides the rule of decizion. Fed.
R. Evid. 501. Ofegon’s attorney-client privilege is set out in Oregon

Rule of Evidence 503. It protects “confidential communications made for

the purpose of facilitating the renditiom of professional legal services

to the client[.]” OEC 503(2). “Confidential communication” is defined
as “a communication not intended to be disclosed to third persons other

than those to whom disclosure is in furtherance of the rendition of
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professional legal services to the client or those reasonably necessary

for the transmission of the communication.” OEC 503(1) (k). To the

extent the tort claimants seek information about reports made by a victim
of sexual abuse of minors by Archdiocesan clergy or communications
between debtor’s representatives and the victims, there ig no

confidential communication made for the purpose of facilitating the

giving of legal advice. If that information was routed through counsel,

the fact that counsel received the information does not make it

privileged. Thus, the tort claimants are entitled tec inguire into that

topic area.

To the extent the tort claimants seek information relating to legal
advice with regard to reperts of such sexual abuse, that information is

privileged, unless the tort claimants can make some showing that the

crime-fraud exception applies. Until they make such a showing, they may

not incuire into inguiries to counsel seeking advice or any advice given

by counsel.

7 Discussions of the Clergy Personnel Board, Cabinet, or other
official Archdiocesan groups about or concerning clergy accused of
misconduct, policies concerning the handling of complaints of gexual
misconduct by clergy, and reassignment of clergy accused of sexual

misconduct.

The gscope of this topic¢, as for all topics, is subject to the
general limitations set out above in my discussion of the general
objections. :Subject to those limitations, the parties agree that
information obtained im ﬁnswer to gquestions about this topic will be
confidential in accordance with the court’s protective order entered
January 11, 2005 although the information may, in accordance with that

order, be shared among counsel for the tort claimants.
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8. Responsibilities of Archdiocesan personnel to investigate reports of
sexual misconduct by clergy. s ]

There are no additional objections te this topic.

85, Communication with, and training of, Archdiocesan clergy concerning
regponses to reports or observations of sexual misconduct by clergy.

There are no additional objections to this topic.

10. Former general counsel Robert McMenamin’s advice concerning #9,
supra. {Attorney-client privilege has been waived - gee In re
McMenamin, 319 Or 6092, 615 (1994) (Graber, J., dissenting)).

Debtor objects to this topic, arguing that it seeks information

covered by the attormey-client privilege. There is no doubt that

questions about advice given to debtor by its former counsel seek
information that ordinarily would be covered by the attorney-client
privilege. The tort claimants argue that the privilege does not apply
when, as in this case, the client brings a disciplinary complaint against
fhe lawyer, and that the privilege was waived by its disclosure in the
Supreme Court’s opinion on the complaint and the diszsemination of the bar
disciplinary file to members of the public.

QEC 503(4) (¢) provides that the privilege does not apply to “a
communication relevant to an issue of breach of duty by the lawyer to the
client or by the client to the lawyer[.]” “This exception should be
congtrued narrowly to avoid discleosing any more of the client's

confidences than are necessary for the lawyer to defend against the

client’s claim or obtain redress for breach of duty by the client.”

Laird C. Kirkpatrick, Orssonw Bvipenck & 503.12[3] (4th ed. 2002).

There are no Oregon cases addressing whether the exception to the
attorney-client privilege for communications that are relevant to the

breach of a duty by the lawyer to the client extends to matters other
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than the dispute between the attorney and the client. The language of

OEC 503(4) (c) is guite plain, howsver, and appears to remove the

privilege for those communications within its scope. There is no rule or

principle that would re-impose the privilege for such communications,

once they are excepted from the privilege because of a breach of duty

claim.

The QOregon rule, which excepts such communications from the
privilege, is different from the implied waiver of privilege that the

Ninth Cirecuit has discussed under the federal common law privilege. In

Bittaker v. Woodford, 331 F.3d 715 (éth Cir. 2003), a defendant in a
federal habeas corpus case réised the issue of ineffective assistance of
counsel. The district court entered a protective order that precluded
usge of privileged attorney-client communications for any purpose other
than the habeas corpus petition. The state appealed, asserting that,
once the c¢lient waived the attorney-client privilege by claiming
ineffective assistance of counsel, ﬁhe privilege was waived for all
purposes, including use in a subseqguent re-trial of the murder.charges.
The circuit held that a ¢lient’s waiver of the privilege by putting the
attorney‘s performance at issue wag an implied, not an express, waiver.
Aithcugh a privilege no longer exists when it is expressly waived,
implied waiver is different, and must be limited Lo its purpose.
Therefore, the court held that the district court did not err in imposing
the protective order.

Under Oregon law, there is no waiver; the privilege simply does not
apply to communiéations that are “relevant to an issue of breach of duty

by the lawyer to the c¢lient . . . .* OEC 503(4)(c). That language is
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unambiguous, and says that there ig no privilege that applies to the

communications that relate to debtor’s complaint about McMenamin to the

Oregon State Bar.

The attorney-client privilege continues to apply to advice McMenamin
gave debtor on matters other than those relating to the bar complaint.
The topic as the tort claimants set it cut adequately limits the subject

matters about which they may inquire.

11. Knowledge of communications in any form between representatives of
the Debtor and the Holy See (including the Congregation of the
Doctrine of the Faith and the Congregation for the Clergy), the
Papal Nuncio, the USCCB and predecessor entities, and other dioceses
or archdioceses concerning allegations of sexual misconduct against
individual c¢lergy, as well as concerning the policies, practices,
and procedures regarding the manner of responding to allegations of,
or to any information suggesting, that a member of the c¢lergy has or

may have engaged in sexual misconduct.
Debtor raises three objections to this topic. First, it argues that

the topic would violate the privilege for confidential communications to

clergy under OEC 506. OEC 506(2) provides:

(2) A member of the clergy may not be examined as to any
confidential communication made to the member of the clergyv in the
member’s professional character unless consent to the disclosure of
the confidential communication is given by the person who made the

communication.
A confidential communication is “a communication made privately and not
intended for further disclosure except to other persons present in
furﬁherance of the purpose of the communication.” OEC 506(1)(a). A
member of the clergy for purposes of the privilege is “a minister of any
church, religious denomination or organization who in the course of
the discipline or practice of that church, denomination or organization

is authorized or accustomed to hearing confidential communications and,

under the discipline or tenets of that church, denomination or
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organization, has & duty to keep such communications secret.” OEC

506(1) (b) .
Thug, the privilege extends to communications with clergy, not with
other employees; agents, or officials of the church who are not clergy.

Even with regard to clergy, not all communications, even those made

privately and in confidence, are subject to the privilege; only those

confidential communications that are made to a clergy member “in the

member’'s professional character” are protected. The language is

ambiguous; the guestion is what “in the member’'s professional character”

means.
OEC 506 was enacted in 1981, and was “intended to restate existing

Oregon law.” Legislative Commentary to Rule 506, reprinted in Laird C.

Kirkpatrick, ORrRecoN EvIDEncE § 506.02 (4th ed. 2002). “The privilege
allows and encourages individuals to fulfill their religious, emotional
or other needsg by protectin§ confidential disclosures to religious
practitioners.” Id. '

Before 1981, the privilege was set out inm ORS 44.040(1)(¢), and

applied only to confessions made to a c¢lergyman “in his professional

c¢haracter.” Former ORS 44.040(1) (¢), set out in State w. Forsvth, 20 Or.

App. 624, 636 (1875).
In light ¢f the purpose of the privilege, and the fact that it was

originally directed at confession, I conclude that it should be applied
only'to communications that are made to a clergy person acting in the
capacity of a spiritual advisor.

This is consistent with cases from other states that have similar

privilege statutes. Although the language of those privilege statutes
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may vary, on this point they seem to be interpreted relatively

consistently. See, e.g., Masguat v. Maguire, 638 P.2d 1105 (Ckla.

1981) (communication with Catholic nun in her capacity as hospital
administrator not within the privilege); Bonds v, State of Arkansas, 837
5.W.2d 881 (Ark. 1992) (communication with minister who was also

defendant‘s employer mot privileged, because the communication was in

minister’s capacity as employer, not spiritual advisor); State of New

Jersey v. Cary, 751 A,2d 620 (N.J., 2pp. 2000) (communication with church

deacon who was alsoc police officer not privileged, as the deacon was
performing at least partially secular function as law enforcement cfficer
at time of communication). See algso State of Washipgton v. Martin, 975
P.2d 1020, 1026 n.65 (Wash. 1999) (listing cases where communication with
clergy was iﬁ other than professional capacity as clergy).

In Commonwealth of Pennsvlvania v. Stewart, 690 A.2d 185, 198 (pa.
1997), the court noted that “the mere fact that a commuinication is made
to a member of the clergy, or that documentation is transmitted to a
member of the clergy, is not sufficient alone to invoke the privilege.”
The court pointed out that nearly every jurisdiction in the United Statesg
has a clergy-penitent privilege, “which reqﬁires the communication to
have been motivated by penitential or spiritual considerations.” Id.
Because the statutes require that the communication be made to clergy
members in the course of the discipline enjoined by the clergy’s
denomination, the privilege has been applied only to clergy when they are
“acting in a spiritual capacity.” Id. at 198~99. The court said: “Our

review of the relevant case law reveals no jurisdiction extending the

privilege to communications that are not penitential ox spiritual in

Page 20 - MEMORANDUM OFINION
IR

ety
RN R F N BRSOV e

-.. ‘?‘PQO "I: L{S




WOo®m 1 ov n

10
1
12
13
14
1.5
16
17
18
19
20
21
22
23
24
25

26

nature.* Id. at 200.

Oregon ‘s statute includes the restriction regarding the discipline
of the denomination; “member of the clergy” is defined as “a minister of

any ¢hurch whe in the course of the discipline or practice of that

church . . is authorized or accustomed to hearing confidential
communications and, under the discipline oxr tenets of that church, .

hag a duty to keep such communications secret.” OEC 506(1) (b). ‘Thus,
the reguirement that the communication relate to the seeking of spiritual
advice should apply-equally under the Oregon privilege statute.

Thus, communications, even those the persoﬁ intends to be
anfidential, are not protected by the privilege unless they are made to
the clergy person in the furtherance ¢f obtaining spiritual advice.

Under this view, communications to persons, even members of the clergy,
who at the time of the.communication were acting as employers or
administrators or in other, non-spiritual capacities, are not privileged.

The tort claimant should be able to inquire into the witnesses’
knowledge of communications between representatives of the debtor and
other religious organizations or persconnel on the subject matter set out
in the topic (as limited by my ruling on the general objections), unless
that communication was made to a clergy person in furtherance of
spiritual advice.

Debtor also objects on the basis of internal church governance. I

have already rejected that objection.

Finally, debtor objects on the basis of attorney~client privilege.
Debtor does not explain how answering questions related to this topic

would invade the attorney-c¢lient privilege. The tort claimants may
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inguire into the topic.

12. Understanding of what Canons and religious doctrine governed
Debtor ‘s responses to allegations of gexual misconduct by clergy.

Debtor objects to this topic, arguing that it impermissibly inguires

into the reascnableness of religious rules and what is adequate

compliance with those rules. I agree with the tort <laimants that there

is no basis for precluding them from asking questions about the subject.
The questions could lead to evidence shedding light on the reasons why
debtor responded to allegations of clergy sexual abuse of minors in the
way it did. That is clearly relevant to the iséues in these claiﬁs.
Furﬁher, simply asking the questions cannot infringe on any First
Amendment riéhts. There is no privilege to keep religious doctrine

saecret .,

13. The hierarchy of the Archdiocese, including officials and other
persons responsible for assigning and reassigning clergy,
digeiplining «lergy, transferring clexgy, and responding to reports
of sexual misconduct by clergy. Also, those officials and other
persons responsible for recommending same to the Archbishop.

-Debtor does not object to this topic of inguiry, assuming that the
tort claimants mean to ask about debtor’s internal structure with respect
to dealing with complaints of sexual misconduct with minors. By the tort
claimants’ failure to respond to debbtor’s assumption, 1t appears they
agree that the questions will relate to debtor’s internal structure with

respect to dealing with complaints of sexual misconduct with minore.

14. The Archdiocese’s policies and practices regarding reporting child
abuse to civil authorities.
Debtor has no cbhjectiong to this topic, other than limiting it to
knowledge of the witnesses while within the Archdiocese of Portland. The

tort claimants may inguire about any information the witnesses have
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regarding Archdiocesan policieé and practices, regardless of the ;ime

frame to which that information relates.

15. Knowledge of the 1962 “Instruction About the Manner of Proceeding in
Cases of the Crime of Sclicitation.”

Debtor objects to this topic, érguing that it raises constitutional

concerns. I disagree. First, as I have already explained, the tort

¢laimants are not precluded from asking questions about internal church

Second, the document about which the tort claimants

governance or laws.

seek to inguire could lead to discovery of relevant evidence, if it was a
document that was transmitted to the Archdioccese or provided some basis

for the Archdiocese’s practicés or pelicies with regard to the types of

sexual abuse claims at issue here.
Debtor also argues that Archbishop Levada testified that he had not

seen the document and, therefore, the other witnesgses would also not have

[

seen the document. There ig no reason to believe that, simply because

one witness has not seen a document, other witnesses also have not seen

it. The tort c¢laimants can ask about this topic.

16. Assistance provided, and responses in general, to persons who
reported sexual misconduct by clergy.

Debtor has no additional ocbjections to this topic.

17. ©Policies, practices, and procedures regarding the maintenance,
control, and purging of priest personnel and sub gecreto files and
whether those policies, practices, and procedures were consistent
with those of the Roman Catholie Church and/or the USCCR (or itse
predecessor entitieg); and adherence to such policies and

procedures.

Debtor objects to this toplc to the extent it could relate to
policies, practices, and procedures of religicus organizations other than

the Archdiocese of Portland. I agree that inquiry into organizations
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‘organization’s compliance with its religious rules.

other than the Archdiocese of Portland would not likely lead to

discoverable evidence. The topic should be so limited.

Debtor also claimg that the topic inveolves church law oxr church

rules and so is outside the scope of discovery. I have already rejected

that argument.
Finally, debtor objects to the “pejorative assumption” arising from

the use of the word “purging.” This is discovery; I will not prohibit

inquiry into this topic simply because debtor does not like the tone set

by the language used in the topic listed.

18. The nature and scope of any ocath of secrecy taken in investigating
or prosecuting accusations of sexual misconduct by clergy, and the
role of “mental reservation” in adhering to that oath.

- Debtor objects to this topic on the basis that it relates to an
attempt to impose civil liability for damages measured by a religious

This is simply
another iteration of the internal church governance argument, which I
have rejected.

The tort claimants may inguire whether the witnesses have taken any

cath of secrecy relating to investigating or prosecuting accusations of

sexual misconduct by clergy, because that could bear. on the quality of

the answers they give to gquestions about what they did or knew at a
particular time with regard to sexual abuse allegations. The tort

c¢laimants may also ask about whether answers given in the deposition are

affected by the exercise of mental reservation. As T explained above,

however, they may not inquire into mental reservation generally, but only

ag relates to questions posed in these depositions.

19. Communications, or knowledge of communications, with parish priests
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and/or other parish emplo&ees or representatives of parishes or

schoels when returning & priest who had been previously accused of

sexual misconduct to a parish or school ministry or position.

Debtor does not have any additional objections to this topic, so
long as it is limited to communications involving priests in an

Archdiocesan ministry. The tort claimants argue that there should be no

geographical limitation, because the tort ¢laimants are entitled to know
whether the witness responded differently under these circumstances
depending on whether the witness was in the Portland Archdioccese or

elsewhere. I fail to see how information about how witnesses responded

when they were outside the Portland Archdiocese is likely to lead to
relevant information. The topic will be limited to the witnesses’

communications or knowledge of communications while the witness was at

the Portland Archdiocese.

20. The witnesses’' persgsonal philosophies regarding clergy sexual
misconduct, i.e. whether it ig a spiritual or a criminal problem,

and how it ig best addressed.

Debtor objects to this topic on the basis that this line of incuiry
has no relevance to the pending claims. I agree. The question in these
tort claims is what debtor knew and did with regard to gexual misconduct
with minors by priests in an Archdiocegan ministry. The witnesses’
personal beliefs are not relevant, nor are they likely to lead to
relevant evidence of what they, as representatives of debtor, knew or
did. The tort claimants may inquire about what the witnesses knew or
&id. _They may ask why the witnesses did what they did. They may not,

however, inquire generally into the witnesses’ personal philosgophies

about clergy sexual misconduct. What is relevant is what the witnesses

knew or did, not what their personal philosophies are.
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ARCHBISHOP LEVADA
Debtor, joined by Archbishop Levada, raises many of the same
objections to the proposed topics for deposition of Archbishop Levada as
to the proposed topics for the other pattern and practice deposition
witnesses.® My ruling on those issues is the same for Archbishop
Levada’s deposition as it is for the other witnesses.
Archbishop Levada raises several general objections, which I will

address before I address each of the topics individually-

% Evidence relating to Archbishop Levada’s knowledge or practices
other than during his tenure as Archbishop of Portland

Archbishop Levada was Archbishop of Portland from 1986 through 1995.
Debtor seeks to limit deposition questions to the extent that they seek
to inguire into Archbishop Levada‘'s knowledge or activities before or
after his tenure as Archbishop of Portland, arguing that information
about his knowledge or activities othexr than when he was Archbishop of
Portland is irrelevant to the c¢laims at issue in these adversary
proceedings. .Fnr the moment, I will not discugs questions about his work
at the Congregation for the Doctrine of the Faith. My discussion in this
section relates only to Archbishop Levada’s knowledge or activities other

than those that were obtained or occurred at the Congregation for the

Doctrine of the Faith.

. Debtor recognizes that it has no standing to object to
questions directed to Archbishop Levada. Debtor’s Objections to Proposed
Topics for the Deposition of Archbishop Levada at 12:5-6. However,
Archbishop Levada has joined in debtor’s memoranda filed on July 25,
2005, August 1, 2008, and October 21, 2005 and adcopts those arguments as
his own. Archbishop Levada’'s Joinder in Holy See’s Motion to Modify
Subpoena and Archdiocese Response, filed October 24, 2005. Therefore, T
will consider the arguments made by debtor as being made by the witness.
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As Archbishop of Portland; Archbishop Levada effectively controlled
the corporation that is the defendant in these tort claims. Thus, his
knowledge and activities while in Portland are relevant to proof of
debtor ‘s knowledge, patterns, practices, énd policies with regard to
child sexual abuse by clergy. | .

After Archbishop Levada left Portland, he may have communicated with
the new archbishop or other representatives of the Archdiocese of
Portland on matters pertaining to what had occurred during his tenure in
Portland or what was occurring in Portland after he left. The tort
claimants may seek information from Archbishop Levada that relates to the
time post~dating hig tenure in Portland, provided it is related to the
Portland Archdiocese. They may not inguire about his activities or
obtain other information that is unrelated to what was happening in
Portland after he left. '

As for Archbishop Levada’s activities that pre-date his tenure in

Portland, the guestion is more difficult. Because Archbishop Levada

controlled the debtor once he came to Portland, whether he knew that
child sexual abuse was damaging and the practices or policies that he
followed or implemented while in Portland are certainly relevant.
However, Archbishop Levada engaged in activities before he came to
Portland that may have affected his knowledge of the issue of sexual
abuse by clergy in general, and his actions with regard to such issueg,

when he arrived here. Because debtor’s knowledge of the existence of

claims of sexual abuse among clergy and the reasonableness of its
response to such claims is relevant to the extension of the statute of

limitations for child abuse claims& in Oregon and the negligence claims,
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questioning Archbishop lLevada about his knowledge of the subject could
lead to admissible evidence in this 1itigation.

Subject to the limitations imposed in my discussion in the next
section, the tort claimants may agk Archbishop Levada what he knew at the
time he arrived at his Portland post of the problem of sexual abuse of
minors by c¢lergy, and wﬁether he had policies or practices that he
planned toc or did implement when he got here. The tort claimants are
entitled to ingquire about how hé obtained any such information, and

whether his pre-Portland activities influenced his views during his

tenure in Portland on how to handle claims of sexual abuse of minors by

clergy .S

2 Questions relating to Archbishop Levada’s tenure at the Congregation

for the Doctrine of the Faith

Archbishop Levada raises numerous objections to any questions that
geek to elicit information about his activities and communications while
serving at the Congregation for the Doctrine of the Faith at the Holy
See. He is currently gerving ag Prefect of that body. My understanding
is that he alsc served in some capacity with that body in the late 1970s
and early 1980s. The tort claimants have stipulated that they will not
ask questions about Archbishop Levada’s current work., or decisions made
during his current tenure at the Congregation for the Doctrine of the

Faith. Therefore, it is unnecessary for me to decide whether certain

: The time frame that is appropriate for guestioning Archbishop
Levada is broader than it ig for the other witnesses, because Archbishop
Levada effectively controlled the debtor while he was Archbishop of
Portland, so what he knew and did before he came to Portland could bear
on what he knew and did when he arrived here.

A a—

g9 3
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immunities would apply to protéct him from being compelled.to answer such
questions.

The tort claimants do seek to ask questions about Archbishop
Levada’s work and information he obtained during his earlier tenure at
the Congregation for the Doctrine of the Faith, which occurred before he

became the Archbishcop of Portland. They argue that his work there is

relevant to these tort claims against the Archdiccese of Portland,
because he later became the Archbishop of Portland, whose knowledge and
attitudes are relevant.

Archbisﬁop Levada argues that he should be protected from questions
about this information for numerous reasons, including application of the
Federal Sovereign Immunity Act, comity with the law of the Holy See, and
various governmental privileges.

T concludes that he is entitled to protection from questiﬁns
regarding his internal communications and acts at the Congregation for

the Doctrine of the Faith, because i1t would cause an undue burden on him

to compel him to answer such questions.

There does not seem to be any dispute that the Holy See’s rules
require persons serving at the Congregation for the Doctrine of the Faith
to observe confidentiality and not disclose any information about what
the persoﬁ has done during or learned through that service. This'
includes protecting from disclosure any information about acts and
proceedings related to matters treated by the Congregaﬁion. The

congequence of disclosure in violation of this rule can be

excommunication, house arrest for up to five years, and deprivation of

any ecclesiastical office.
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The Federal Rules of Civil Procedure allow a court to issue a
protective order or modify a subpoena if the discovery sought in an
action would be an undue burden on the person from whom discovery iz
sought. Fed. R. Civ. P. 26{(c} (4);: 45(c) (3) (A) (iv) (made applicable to
adversary proceedings by Fed. R.. Bankr. P. 7026 and 9016). Whether or
not the information secught might be relevant or lead to discovery of
admissible evidence, and whether or not it ié protectgd by some immunity
or privilege, I will not require Archbishop Levada to answer questions
that could potentially cause him to be excommunicated, arrested, or
stripped of his authority in the church. That is an undue burden.

Archbishop Levada is not a party to this action. His tenure as

Archbishop of Portland began after the last alleged abuse in the pending
claims occurred. There is no indication that his internal communications
and acts at the Congregation for the Doctrine of the Faith had any direct
relationship to the patterns, practices, and policies of the Archdiocese
of Portland during the time the alleged abuse was occurring.

The tort claimants will be precluded from asking any guegtions
relating to internal communications and acts at the Congregation for the
Doctrine of the Faith during Archbishop Levada’s tenure, whenever that

tenure occurred. This restriction applies only to what he learned and
did at the Congregation for the Doctrine of the Faith. It does not mean
that the tort claimants are precluded from asking quesgtions about a

particular subject merely because it was discussed while Archbishop

Levada was at the Congregation for the Doctrime of the Faith, if the

subject later arocse in a different context, such as while he was

Archbishop of Portland. He also may be asked why he did what he did
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‘related to sexual abuse of minors by priests.

while he was in Portland. He need not digclose in hig answers any

reasons based on what he learned at the Congregation for the Doctrinelof
the Faith.

The tort claimants may ask questions about any actions Archbishop
Levada may have taken while he was working at the Congregation for the
Doctrine of the Faith with regard to issuance of any general policies or
directives from that Congregation to the church in the United States that
There is no indication
that the cath of secrecy for work at the Comgregation for the Doctrine of
the Faith includes work in communicating general directives to the wider
church body. If Archbishop Levada was involved in disseminating general
directives that were issued from the Conagregation for the Doctrine of the
Faith to the Catholie¢ Church in the United States, not related to
specific allegations or instances of misgconduct, the tort claimants are
entitled to learn about it.

Archbishop Levada argues that the tort claimants should also bs
precluded from asking guestions about the pattern and practice of the
Roman Catholic Church. Because the argument is included with the
arguments about questions relating to work at the Congregation for the
Doctrine of the Faith, it is not clear what precisely the objection is.
It apparently relates to topics, #4 and 20, which refer to whether the
personal practices of Archbishop Levada in respondiﬁg to reports of
sexual misconduct with clergy were consistent with the stated policy of
the Roman Catholic Church (Topic #4), and whether the policies,
and procedures of debtor with regaxd to priest personnel and

practices,
gub secreto files were consistent with those of the Roman Cathelic Church
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{(Topic #20).
I assume that Archbishop Levada’s argument against these gquestions

rests in his concern that he will be questiomed about policies of the

Roman Catholic Church that he learned while working at the Congregation

for the Doctrine of the Faith. Except for general policies of the church

regarding sexual abuse of minors by priests that were communicated to the
wider church body, those questions are precluded under my ruling that
such questions would cause undue burden to the witness. I will not
preclude the questiong to the extent they simply ask about whether his or
debtor's practices or policies were consistent with those of the Roman
Catholic Church. The guestions about conglistency of debtor’s practices
or policies with practices or policies of the Roman Catholic Church are
limited to debtor’s practices or policies during his tenure as Archbishop
of Portland. His opinion about whether debtor’s practices or policies

were consistent with the policies of the Roman Catholic Church at other

timeg is seeking an expert opinion. He has not been retained as an

expert.
3. Privileges
Archbishop Levada also seeks a ruling that he is entitled to raise

numerous privilege ohjectioﬂs, including objections based on Oregon’s

clerical privilege, as well as the deliberative process privilege, the

confidential report privilege, the judicial privilege, the self-critical

analysis privilege, and the attorney-client privilege and work product

deoctrine.

A, Clergy privilege
As I explained above in ruling on the objections to the topics for
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the other witnesses, Qregon privilege law applies in this matter. See

Fed. R. Evid. 501.° I have rejected the argument that Oregon’s privilege

for communicatiocns with clergy, set forth in OEC 506(2}, applies to all

confidential communications with clergy. The rule reguires that the

communications with clergy be *in the [clergy] member’s professional

character,” which I interpret to mean in his role as spiritual advisocr.

Therefore, the tort claimants will not be precluded from seeking

information set out in Topic # 11 (which is the ‘topic to which I assume
this objection relateg) about communications Archbishop Levada had on the
subject, so long as those communications were not made for the purpose of
obtaining or'providing spiritual advice, including confession.

B. Deliberative process privilege, confidential report privilege,
judicial privilegse

I understand these objections to relate solely to Archbishop

Levada's work at the Holy See and the Congregation for the Doctrine of

the Faith.” They relate to the exercise of governmental functions, and

do not exist under Oregon law. Because the tort claimants will be

precluded from asking questions about Archbishop Levada's communications

§ Archbishop Levada argues that other privilege law applies with
regard to questions about his work at the Congregation for the Doctrine
of the Faith. Because he will not be asked any questions about that
work, I need not consider whether other privilege law might protect

agailnst such inguiries.

? The topic heading in Archbishop Levada’s memorandum is
“Questions Regarding the Inner Workings of the Holy See are Barxed by the
Deliberative Procegs Privilege and the Confidential Report Privilege.”
The Holy See’s Memorandum of Points and Authorities inm Support of Motion
to Modify Subpoena at 30. He argues that the judicial privilege applies
because the Congregation for the Doctrine of the Faith “has a judicial

function.” Id. at 34,
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and activities at the Congregation for the Doctrine of the Faith, there
will be no basgis for him to agsert these privileges.

C: Self-eritical analysis privilege .

Archbishop Levada argues that, “[t]o the extent that Tort Claimants’

gquestiong attempt to elicit [information covered by the self-critical

analysis privilege], Archbishop Levada is entitled to invoke the

privilege.” The Holy See’s Memorandum of Points and Authorities in

.Support of Motion to Modify Subpoena at 36. However, he does not point

to any Oregon privilege for cquestions about self—critical analysis. Nor
does he peint to any topics that would raise the self-critical analysis
igsue. The tort claimants are limited to asking guestions relating to
the topics that they have submitted and any reasonable follow-up
questions. Because Archbishop Levada does not point to any questions
that would seek to elicit information covered by the privilege, and
because he has not shown that the privilege exists in Oregon, he ig not
entitled to object based on the self-critical analysis privilege.

D. Attornev-client privilege and work product doctfing

I have discussed the attorney-client privilege issue aﬁove in
relation to the other pattern and practice witnesses. The same analysis
and ruling applies to questions posed to Archbishop Levada. The only
topic that would cover guestions relating to matters that might be
privileged is Topic # 10, which involves advice given to Archbishop
Lievada by Robert McMenamin concerning communication with and training of
Archdiocesan c¢lergy concerning responges to reports or cbservations of

sexual misconduct by clergy.

As for work product, Archbishop Levada does not point to any topic
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familiar with the name on the list, he may so testify.

that arguably raises the work product issue. Because the tort claimants

are limited to the topics included in the list and any reasonable follow-

up questions, there should be no work product issue.

SPECIFIC OBJECTIONS TO TOPICS FOR ARCHEISHOP LEVADA
As with the topics for the other pattern and practice witnesses, the
scope of the topics for Archbishop Levada is limited by my ruling, set

out above, that any reference to “sexual misconduct” shall mean sexual

misconduct with minors. References to “clergy” means Archdiocesan

clergy, including those working outside the Archdiocese, or other clergy

working in a mimnistry of the Archdiocese of Portland, and not to comduct

or practices in other dioceses or geographic locations. The time and

geographic limits are as set out above in my discussion of the general

objectiong to topics for Archbishop Levada’s deposition.
These rulings address most of the specific objectiops raised to the

particular topics. I will discuss below only those additional objections

to particular topics.

s, The sources, scope, and form of Debtor’s policies, practices, and
procedures regarding the manner of responding to allegaticns of, or
to any information suggesting, that a member of the clergy has or

may have engaged in sexual misconduct.

No additiocnal objections.

2. Knowledge of accusations involving sexual misconduct against (a
redacted list of)] clergy working in the archdiocese, together with
knowledge of Debtor’'s responses to these allegations, knowledge of
decisions concerning the assignment or reassignment of the clergy,
and knowledge of additions or modifications to their personnel file

as a result thereof.
Debtor objects to questions about names on the list that he says

were not part of an Archdiocesan ministry. If the witness is not

The fact that he
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may not know who the person is does not preclude the tort claimants from

asking the question,

3. Knowledge of the storage and dlSpOSltan of records concernlng those
listed in No. 2. ’

No additional objections.

4. Whether personal practices in responding to reports of sexual
migsconduct by clergy have been congistent with the stated policy of
the Roman Catholic Church, U.S. Conference of Catholic Bishops,
and/or the assigned dioceses or Archdioceses.

Debtor is apparently satisfied with the tort claimant’s explanation

of what is meant by *“personal practices,”

The tort claimants may ask whether Archbishop Levada's personal
practices in responding to reports of sexual misconduct by clergy,

whether before or during his tenure as Archbishop of Portland, was

consistent with the policies stated in the topic. They may not ask about

Archbishop Levada‘s personal practices after he left the Archdiocese of

Port:land.

5. Discussions with other officials in the Axchdiocese (other than
attorneys representing you or the Archdiocese), the USCCB, other
dioceses or archdioceses, the Congregation of the Doctrine of Faith,
and/or the Congregation for the Clergy concerning the destruction of
records concerning allegations of sexual misconduct by members of

the clergy.
The tort claimants are precluded from asking Archbishop Levada about
internal discussions he had while serving at the Congregation for the

Doctrine of the Faith. They are not precluded from asking Axrchbishop

Levada about discussions he may have had with representatives of the
Congregation for the Doctrine of the Faith before or after his tenure

with that Congregation that relate to the subject matter set out in the

topic, as limited by my ruling on the general objections.

-1 -~~-.c-—-
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Information passed along to you by Archbishop Power or other
officials of the Archdiocese upon vour appointment as Archbishop of
Portland concerning clergy accused of sexual misconduct.

Archbishop Levada objects teo this topic of inguiry, arguing that the

question was already asked and answered at his earlier deposition. That

a question has been asked and answered in a separate deposition is not a

bagsis for limiting the scope of this deposition.

7.

1.0.

other witnesses.

Discussions of the Clergy Personnel Board, Cabinet, and other
official Archdiocesan groups about or concerning clergy accused of
misconduct, policies concerning the handling of complaints of sexual
misconduct by clergy, and reassignment of clergy accused of sexual

misconduct.

No additional objections.

Responsibilities of Archdiocesan personnel to investigate reports of
sexual misconduct by clergy.

No additional objections.

Communication with, and training of, Archdiocesan clergy concerning
responses to reports or observations of sexual misconduct by clergy.

No additional objections.

Former genheral counsel Robert McMenamin’s advice concerning #9,

supra. (Attormey-client privilege has been waived -- see In re

McMenamin, 318 Or 608, 615 (1994) (Graber, J., dissenting)}.

This topic was discussed above with regard to the topics for the

The tort claimants may inguire about McMenamin's legal

advice with regard to communication with, and training of, Archdiocesan

clergy concerning responses to reports oxr observations of sexual

misconduct by clergy. because there is no privilege for matters pertinent

to the bar complaint.

11.
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individual clergy. ag well as concerning the policies, practices,
and procedures regarding the manner of responding to allegations of,
or to any information suggesting, that a member of the clergy has or
may have engaged in sexual misconduct.

This topic is not limited by the cleigy privilege in Oregon. It is,
however, limited to knowledge obtained or communications made during
times other than when Archbishop Levada was at the Congregation for the
Doctrine of the Faith, unless those communications related to general
policies communicated to the wider church body., or relate to subjects
that came up in contexts outside the Congregation for the Doctrine of the
Faith. |

12. Understanding of what Canons and religiou& doctrine governed
Debtor‘s response to allegations of sexual misconduct by clergy.

Archbishop Levada argues that this topic seeks hisg expert opinion

about canon law and religious doctrine. I agree, to the extent the topic

relates to any time period other than when Archbishop Levada was

Archbishop of Portland. His understanding of what canons and religious

doctrine governed debtor’s response when he was not the Archbishop of
Portland would require hiﬁ to give an expert opinion. He has not been
retained as an expért, and need not answer questions seeking his expert
opinion.

Questions about what canons and doctrine governed debtor’s response

to allegations of sexual migconduct by clergy while Archbishop Levada was
Archbishop of Portland do not seek expert opinion. They are not seeking
to determine what canon law or religious doctrine is, other than as it
formed a basis for debtor's responses. The tort claimants may inguire
into this topic, but limited to Archbishop Levada’'s tenure in Portland.

13, The hierarchy of the Archdiocese, including officials and other
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persons responsible for assigning and reassigning clergy,
disciplining clergy, transferring clergy, and responding to reports
of sexual misconduct by clergy. Also, those officials and other
persons responeible for recommending same to the Archbishop.

No additicnal objections.

14. Role in the presentation cf the 1985 report prepared by Fr. Thomas
Doyle, Fr. Michael Peterson, and attorney Ray Mouton to the -
Conference of Catholic Bishops, and the responses received by
officials of that organization.

15. The discussions, preparations, and approval that went into the
“*Restoring Trust” publication of 1994 and the canonical procedures

gsett forth therein.

16. The discussions, preparations, and approval that went into the
“Essential Norms for Diocesan/Eparchial Policies Dealing with
Allegations of Sexual Abuse of Minors by Priests or Deacons” in 2002
and the canonical procedures set forth therein.

Archbishop Levada objects to Topics # 14, 15, and 16 on the grounds
that they raise constitutional questions. I have rejected that argument
in my discussion above.

He also objects because the topics are unrelated to the claims at
issue in this case, which occurred at the latest in 1985, I have also
rejected that argument, because information about debtor’s policies and
actions after the last alleged abuse could lead to discoverable evidence
of what debtor’s pelicies and knowledge were during the time the abuse

was alléged te have occurred.

However, the topics do not simply relate to the existence of the

referenced documents; they seek information about Archbishop Levada‘s

involvement in creating or approving them. Becauge Archbishop Levada's

pre-Portland conduct is relevant, I will allow the tort claimants to ask

about the 1985 report. Because the 1994 “Restoring Trust” publication

appears to have been produced while Archbigshop Levada was in Portland,
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they may alsoc ask about that tépic.

For the 2002 document, however, I have already =said that Archbishop

Levada’s activities that post-dated his Portland tenure are not
discoverable, unless they relate specifically to practices or policies
that were communicated to or from the Archdiocese of Portland. The
process that went into the approval of the 2002 document is unlikely to
lead to admissible evidence on these tort claims. The tort claimants may

not ask about the 2002.dqcument,'other than to ask if Archbishop Levada

had any communications with the Portland Archdiocese about it and, if so,

what that communication was.

17. The Archdiocese’'s policies and practices regarding reporting child
abuge to civil authoxities.

No additional objections.

18. The 1962 “Instruction About the Manner of Proceeding in Cases of the
Crime of Solicitation,” marked as Exhibit 2 (Latin) and Exhibit 3
(English translation) during the April 7, 2004 deposition.

Archbishop Levada objects to this topic, because he testified at his

earlier deposition that he had never seen the document. That is not the

bagis for precluding the topic. If he has not seen the document and has

no information about or khowledge of it, he can so testify.
He also objects because the document has no connection to these
claims or to Archbishop Levada's tenure in Portland. I have already held

that Archbishop Levada may be asked about informaticon or knowledge that

pre-dated his tenure in Portland. According to debtor, the claims at

issue in this litigation are based on conduct that occurred in the 1950z

through the 1980s. Thus, a 1962 document relates to the time ﬁrame of

the claims at igeue here.
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19. BRssgistance provided., and responses in general, to persons who
reported sexual migconduct by clergy during vyour tenure as

Archbishop of Portland.

No additional objections.

20. Policies, practices, and procedures regarding the maintenance,
control, and purging of priest personnel and sub secreto files;
whether those policies, practices, and procedures were consistent
with those of the Roman Catholic Churceh, the USCCB (or its
predecessor entities), and/or other dioceses and archdioceses; and

adherence to such policies and procedures.
This topilc is limited to information about Archbishop Levada‘s

policies, practices, and procedures other than when he wasg at the

Congregation for the Doctrine ©f the Faith. The tort c¢laimants may ask

whether the pelicies, practices, and procedures of debtor during the time

Archbishop Levada was Archbishop of Portland were consistent with those

of the Roman Catholic Church. They may not inguire about consistency for

periods when he was not in Portland, as that would constitute an expert

opinion.

21. The nature and scope of the oathlof secrecy you took while working
at the Congregation of the Doctrine of the Faith, and the role of
"mental reservation” in adhering to that oath.

Because I have concluded that the tort claimants may not guestion
Archbishop Levada about his activities at the Congregation for the
Doctrine of the Faith, the nature and scope of any oath of secrecy he
took for his work at the Congregation for the Doctrine of the Faith is
not relevant tﬁ this litigation, and is not likely to lead to
discoverable evidence.

As I held with regard te the other deposition witnesses, this does

not preclude the tort claimants from asking whether answers to particular

gquestiong are influenced by Archbishop Levada’s exercise of mental
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reservation.

22. Your communication, or communication at your direction, with parish
priests and/or other parish emplovees or representatives of parishes
or schools when returning a priest who had been previously accused
of sexual misconduct to a parish or school ministrxry or position.

No additional objections.

23. Your personal philosophy regarding clergy sexual misconduct, i.e.

whether it is a spiritual or a criminal preoblem, and how it is best
addressed.

Archbishop Levada argues that inquiry into his personal philosophy

has no relevance to the pending c¢laims. I agree. As I explained in

ruling on the topics for the other witnesses, the question in these tort
claims is what debtor knew and did with regard to sexual misconduct with
minors by priests in an Archdiscesan ministry.' Archbishop Levada’s
personal beliefs are not relevant, nor are they likely to lead to
relevant evidence of what he, when he controlled debtor, knew or dad.
The tort claimants may ask what he did and why; they may not ask about
his persgonal philosophy generally.
CONCLUSION

These depositions are for discovery purposes. The scope of
discovery ig much broader than the admissibility of evidence; a party is
entitled to seek any information that might lead to admissible evidence.
These particular depositions are for a limited purpose, however, which is
to determine liability for the claims of zexual abuse of minors by '
Archdioc¢esan priests or other priests in the ministry of the Archdiocese
of Portland. They are not for the purpose of gathering evidence for
possible punitive damages for these claims, or for the purpose of

gathering information unrelated to these claims that might be useful in
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later claims against other church entities. The tort claimants have only

a limited amount of time in which to question these pattern and practices

witnesses. They should focus on the questions that would be most likely

to lead to admissible evidence on the liability of the Archdiocese of

portland for these claims. The witnegses should provide answers to those

questions, so long as the questions are limited as set out in this

ruling.
#i#

ce: Erin Olson
Kelly Clark
Jeffrey Lena
Tom Dulcich
Jim Westwood
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SUPERIOR COURT FOR THE STATE OF CALIFORNIA,
COUNTY OF NAPA.

CHARISSA W., etal,

Plaintiffs,

v, Case No.: 26-22191
J_’CCP No. 4374

WATCHTOWER BIBLE AND TRACT RULING ON SUBMITTED MOTION TO
SOCIETY OF NEW YORK, ¢t al. COMPEL PRODUCTION OF DOCUMENTS

Defendants.

Plaintiffs’ Moti'an To Compel Procluction Of Documents carne on for hearing on August
31, 2005. The court, having read and considered the papers and heard oral argument, took the
matter under submission and now rules as follows: _

Plaintiff’s motion to compe] production of documents is GRANTED in part and
continved in part to allow for the production of an attorney-client privilege log. | ‘

Although defendants raised 2 pumber of objections when responding to plaintiffs’ request
for production of documents, they address only two of those objections in opposing plaintiffs’
motion to compel: the penitential communication privilege and the attorney-client privilege,
which the court will discuss in more detail below. As to the other objections nat discussed by
defendants, the court finds the objections m not well taken, The requested discovery requests
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are not overbroad, are relevant, and are riot barred by Serbian East Orthodox Diocese V.
Milivajevich (1976) 426 U.S. 696. '
itential Privile;
Evidence Code section 1032 provides: _
As used in this article, "penitential communication® means a communication made in
confidence, in the presence of no third person so far as the penitent is aware, to a member
of the clergy who, in the course of the discipline or practice of the clergy member's
church, denomination, or organization, is aothorized or accustomed to hear those

communications and, under the discipline or tenets of his or her church, denomination, or
organization, has a duty to keep those communications secret.

Defendaats object to the production of 2 number of documents requested by plaintiffs on the
ground that they are protected by the pemtcsnhal commugpication privilege contained in Evidence
Code section 1032. This court finds that the privilege does not apply to communications
between the alleged abusers and the Judicial Committee. The evidence presented by both sides
 establishes that communications with the Judicial Committee do not fall within the scope of the

privilege. First, it is clear that the Judicial Committee’s purpose is to investigate sins for which
disfellowship is a potential penalty. This is estabhshed not only by the deposition excerpts
provided by plaintiffs, but by the Watchtower pubiiéaﬁon provided by defendants in connection |
with the objections to plaintiffs’ evidence (“Tudicial action is necessa:y only if a gross sin has
been committed that could lead to disfellowshipping” p. 18.) Second, the privilege does not
apply because the Judicial Committes was under no duty to keep the communications private. In
fact, the evidence establishes that the Judicial Committee was required to commmunicate
information it obtained regarding potential cases of child molestation to the Watchtower Society
Headguarters.

Becanse the pﬁﬁﬁﬂ communication privilege does not apply, within 20 days
defendants shall produce lt docurnents for which it proviously asserted this privilege.

Defendants have not produced a privilege log for those few documents they apparently
claim are protected by the attomey client privilege. Neither the plaintiffs nor the court can
adequately address the objection without a privilege log. Defendants shall serve a privilege log
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on plaintiffs within 10 days. Plaintiffs may thereafter file and a supplemental brief addressing
the log within 10 days. The coust will then issue 2 written muling on the matter.
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- WATCHTOWER

BIBLE AND TRACT $OCIETY OF NEW YORK, INC,

25 COLUIBNA HEIGH TS, BROOALTH EW YONA 113612400 USA  AHOME (7181 825-187¢

iarch (4, 1997
CONFIDENTIAL

TO A'LL BODIES OF ELDERS

Dear Brothers:

A matier of serious concern was addressed in the article “Let Us Abhor What Is Wicked,”
published in the January 1, 1997, issue of The Waichtower. This concern involves the purity of Je-
hovah's organization in these last days. It is our responsibility to protect the flock of God from these
threatening influences.—~Isa. 32:1, 2,

We wish to take necessary steps that will help protect the congregation, especially our chil-
dren, from the unwholesame practices that are constantly worsening in the world. We are grateful
that the truth has limited the spread of child sexual abuse in Jehovah's organization.

WHO 1S A *‘KNOWN CHILD MOLESTER"?

What is child molestation?  Webster's Ninth New Collegiote Dictionary defines
“pedophilia” as “sexual perversion in which children are the preferred sexval object” (See
“Questions From Readers" in The Watchtower of February 1, 1997, page 29.) Deuteronomy 23:17,
18 condemns such practices as “detestable.”? (Sec the footnotes to verses |7 and 18 in the Reference
Bible, Also, it would be helpful 1o sce the foolnote on page 10 of the Qctober 8, 1993, issue of
Awake!} 1n harmony with these relerences, we are hecein discussing sexual perversion in which
children are the object of sexual abuse, including fondling by an adult. We are not discussing a
situation wherein a consenting minor, who is approaching adulthood, has sexual relations with an
adult who is a few yeacs alder than the minor. Rather, we are referting, for example, to situations in
which it is established by a congregation judicial committee that an adult brother or sister has bzen
guilty of sexually abusing a young child or has been scxually involved with a nonconsenting minor
who is approaching adulthood.

Who is a known child molester? The January 1, 1997, Worchtower article "Let Us Abhor
What Is Wicked" mentions on page 29 that a man “known to have been a child melester” would not
qualify for privileges in the congregation. An individual "known" ta be a former child molester has
reference to the perception of thal one in the community and in the Christian congregation. [a the
eyes of the congregation, a man known to have been a child molester is not “free from accusation”
and “irreprehensible,” nor does he have “a fine testimony from those on the outside,” (1 Tim.
3:1-7, 10; 5:22: Titus 1:7) In view of his past, people in the community would not respect him, and
the brothers might even stumble over his appointment.

KHIBIT. 2



TCrALL BODIES OF ELDERS
March 14, 1997
Pace 3

[n your report pleasc answer the following questions: How long ago did he commit the sin?
Whiat was his age at the time? What was the age ol his victim(s)? Was it 2 one-time occurrence or a
practice? If it was a practice, i0 what extent? How is he viewed in the community and by the
authoritics? Fas he lived dowa any notoricly in the community? Are members of the congregation
awiare of what took place? How do they and/or his victim(s) view him? Has he cver been disfellow-
shipped, reproved, counseled, or othenwise dealt with? IF he has moved to another coagragation,
please identify the congregation to which he has moved. Was that congregation advised of his past
co nduct of child molestation, and, if so, when? [If you have not advised them, this should be done
now, and you should send a copy of your letter to the Society in a “Special Blue” envelope] This
in formation should be sent to the Society along with any other observations that the body of elders
has. Please send this to the Society in the “Special Blue" envelope so that the factors involved may
be given due constderation; this information is not to be made available to those not involved.

Jehovah has been blessing the efforts of his people to get the vital Kingdom-preaching and
disciple-making work done. Tsaiah 52:11 states: “Keep yourselves clean, you who are carrying the
utensils of Jehovah.” We must be ever vigilant to demonstrate to Jehovah that we want to keep the
organization he uscs in these last days fit for this all-cssential trust. May Jehovah bless your efforts
to that end. :

Your brothers,

o m,ﬁwﬁﬁ@‘

OF NEW YORK, INC.

P.S. to Body of Eiders: A meeting of the body of elders should be arranged to read and discuss this
letter together. This letter is confidential and should not be copied but should be kept in the
congregation’s confidential file. Elders.should not discuss this information with others. Itis
provided so that you can appropriately apply the spirit of the Seriptural information in the Jaguary 1,
1997, Watchtower article “Let Us Abhor What 1s Wicked.”
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To: Paul.J.LIPSCOMB®@ojd.state.or.us; Kaempf, John
Cat Hartley Hamptun; pilaw@proaxis.com
Subject: Mtn to Compel Hrg

Judge Lipscomb:

I look forward to visiting with the Court and Mr, Kaempf later this morning; all of the e-mail
communication began after my office closed yesterday evening, and | have rot had a change to
respond until now,

1. In our 9/25 conferencs call, the application of the Oregon Cleryy Privilege was identified as the
'bottleneck’ matter ihat neaded to be addressed befora any further meaningful discovery for
Ptaintiff could move forward, Your Honor expressed surprise that this was stilt an issue in light of
the recent ruling in the Catholic abusge litigation. Neverthelece, the Court declined wu provide an
advisory opinion and instead set the matter for hearing (today). | indicated that I would come to

Oregon, but Court suggested this matter be_handlei‘.l by phone.

2. Mr. Kaempf agreed in that conference call to provide his opposition and production on the
following Monday (10/2), but on that Monday, Mr. Kaempf requested an extension to
accommodate the schedule of hig client's New York general counsel; | did not oppose his late
filing which | received on 10/6.

3. Plaintiff's brief is barely 14 pages long; the first 5 pages provide background for the Court - only
2 pages of Plaintiff's brief refer to the Clergy Privilege. The langth of the filing Is due fo the fact
that | have attached the entire Catholic opinion though enly @ couple of references are ¢ited. The
other lengthy attachment is an axcerpt out of their own baok (the Flock Book) which is easy to

read and attached for reference purposes.

4. The matter to be decided by this Court is simple: does QEC 506(2) protect the information.
Plaintiff's brief says no; Defendants' brief says yes. Both of us rely on OFC 508(2) and the

~ Catholic ruling.

It is PlaintiiT's view that the matter is ripa

Gregory S. Love, Esq.

"Bullivant.com"” made the following amiotations on 10/12/086,
08:29:28

B T L - i —— e e e i e e e A el G B R wm o W

Please be advised that, unless expressly stated otherwise, any
U.8. federal tax advice contained in thig e-mail, including
attachments, is not intended to be used by any person for the
purpose of avoiding any penaltieg that may be imposed by the
Internal Revenue Service.
EARFTARATRARAIIRA R AR A AR ST AR A A AR R AR A AR A A A AR A A AR dedhburk

This e-mail is for the sole use of the intended recipient(g) and
containg information belonging to Bullivant Houser Bailey, which
is confidential and/or legally privileged. If you are not the
intended recipient, you are hereby notified that any disclosure,
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"Kaempf, John" To kimberly. kaufiman@ojd.state.or.us
<John.Kasmpf@bullivert.co .
m> e
10/12/2006 08:30 AM heg
Subject FW: in to Compel Hrg (Grafmyer v. Jehovah's Witnesses -
Case #06C15281)

-----Originai Messayg-----

From; Kaempf, John

Sent: Thursday, October 12, 2006 8:03 AM .
To: 'gslove@iovenorris.com'; Paul.J.LIPSCOMB®@oajd.state.or.us

Cc: Hartley Hampton; pilaw@proaxis.com
Subject: RE: Min to Compel Hrg (Grafmyer v. Jenovan's Withesses - Case #06C15281)

~ Judge Lipscomb: 1 respectfully disagree with Mr. Love. This is a
significant issue of Oregon constitutional and evidentiary law, and it's not
fair to my clients to have to respond to a 101-page reply memo in
essentially one day. | am not familiar with the California appellate and trial
court cases Mr. Love cites in his reply, including the lengthy Califurnia
deposition transcript he attaches.

Also, Mr. Love concedes that the case is young, we have no trial date,
and depositions are not set.

Moreover, | have a very involved General Counse! for the Church
based in New York (Mario Moreno). He needs to review the 101-page
reply and confer with me. He is currently unavailable, but we are set to
meet later this week.

This is a big issue and | think my clients should have the chance to
fully respond to the new arguments and authorities cited in the massive
reply memo before the court rules. | don't see the need to rush this matter,
as Mr. Love requests. A two-week extension seems fair.

Thank you.

John Kaempf
Bullivant Houser Bailey P.C.

—=-—-Original Message-»—
From: gregoty love [mailto:gslove@airmail.net]
Sent: Thursday, October 12,2006 7:48 AM




STATE OF OREGON |
Marion County Circuit Courts

1 | OCT 25 2006
. FILED

IN THE CIRCUIT COURT OF THE STATE OF OREGON
FOR THE COUNTY OF MARION

o e 3 v un

JARED GRAFMYER,
No. 06C15281

DEFENDANTS' SUPPLEMENTAL
11 V. MEMORANDUM IN OPPOSITION TO
- PLAINTIFF'S MOTION TO COMPEL
12|[WATCHTOWER BIBLE AND TRACT PRODUCTION OF DOCUMENTS
SOCIETY OF NEW YORK, INC.,
13{(WATCHTOWER BIBLE AND TRACT
SOCIETY OF PENNSYLVANIA, and
14|I[LANCASTER CONGREGATION OF
TEHOVAH'S WITNESSES,

10 Plaintift,

15
Defendants.

16
17 ' INTRODUCTION

18 In their Reply Memorandum, plaintiff’s Texas lawyers now cite a California trial

19|| court decision to support their argument that the clergy privilege does not apply to the

20| Church judicial committee and related records plaintiff seeks concerning the Church’s

21|| investigation of sex abuse charges against one of its then-members, Jerry Crabb, who

22| allegedly sexually abused plaintiff.

2 However, plaintiff ignores the fact that OEC 506, Oregon’s clergy privilege, is

24 || broader than California’s rule. Moreover, plaintiff seeks to obscure the key holding from
25| Judge Perris in Oregon’s federal bankruptcy court concerning the scﬁpe of OEC 506. Judge

26 || Perris, in the context of a childhood sex abuse action against a church, held that statements
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made to a clergy member “in the furtherance of obtaining spiritual advice,” or for the

purpose of “providing spiritual advice,” are privileged and exempt from discovery pursuant

to OEC 506. Inre Roman Catholic Archbishop of Portland in Oregon, 335 BR 815, 830, 836
(Bankruptcy D Or 2005). This Court stated that this decision by Judge Perris regarding the
scope of Oregon’s clergy privilcge, not a California trial court’s interpretation of California’s
clergy privilege, would control.

Moreover, plaintiff ignores the fact that the Elders in the Jehovah’s Witnesses Church
acted in the capacity of spiritual advisers when investigating Jerry Crabb, as shown through
the attached Declarations.

Plaintiff also ignores the fact that work product and attorney-client privileges apply to
some of the documents at issue because they were prepared in anticipation of litigation after
plaintiff’s charges were made public and the defendant congregation’s Elders sought legal
advice from their legal department.

Plaintiff further concedes that defendants timely preserved their privilege objections,
and that defendants produced dozens of discoverable documents requested by plaintiff.

Therefore, plaintiff’s motion to compel production should be denied.

COMMUNICATIONS MADE TO JEHOVAH'S WITNESSES’ ELDERS ARE
SUBJECT TO THE CLERGY PRIVILEGE.

OEC 506(2) provides as follows:
A member of the clergy may not be examined as to any
confidential communication made to the member of the clergy
in the member’s professional character unless consent to the

disclosure of the confidential communication is given by the
person who made the communication.

A “member of the clergy” is a minister of any church or religious denomination who
is (1) authorized by the church to hear confidential communications, and (2) has the duty
under church law to keep such confidential communications secret. (OEC 506(1)(b).) A

“confidential communication” is a “communication made privately and not intended for
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further disclosure except to other persons present in furtherance of the purpose of the
communication.” (OEC 506(1)(a).)
| A. Elders are “Members of the Clergy” and Are Authorized to Listen to and
to Initiate Spiritual Communications.

Plaintiff does not dispute that Elders who Iare appointed to serve in congregations of
Jehovah's Witnesses are “members of the clérgy" within the meaning of OEC 506. Thus, the
issue is whether Elders are authorized to hear such spiritual communications.

As stated by Merton Campbell, who serves as an Elder in the Service Department at
the U.S. Branch Office of Jehovah's Witnesses, congregation Elders are “responsible for
providing spiritual supervision to the congregations, which includes hearing confessions and
other confidential communications made to them by members of the congregation who are
SE:ckingl religious or spiritual advice or comfort.” (Declaration of Merton V. Campbell, ¥ 8;

see also Declaration of Murray Morris, § 5.)' The Elders are authorized to do so “by virtue

of the Holy Scriptures and the Governing Body of Jehovah's Witnesses.” (Declaration of
Merton V. Campbell, § 9; Declaration of Murray Morris, § 5.)

Thus, as a matter of law and undisputed fact, Church Elders are “members of the
clergy” who are “authorized by the church to hear confidential communications” within the

meaning of OEC 506.

B.  Elders Have the Duty Under Church Law to Keep Confidential
Communications Secret.

Under the discipline, tenets, and religious beliefs of Jehovah’s Witnesses, an Elder
who has heard a confidential communication “has a duty to keep such communications
secret” within the meaning of OEC 506, and the failure to do so may be considered grounds

for his removal as an Elder. (Declaration of Merton V. Campbell, {9 10, 21; Declaration of

' The Service Department Elders provide spiritual advice and guidance to congregation
Elders in the United States.
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Murray Morris, ¥ 6, 7, 8, 9.) This mandate of confidentiality encompasses any conversation
an Elder has with a congregation member in which spiritual assistance or direction is sought
or given, (Declaration of Merton V. Campbell, § 19; Declaration of Murray Morris, § 6, 7, 8,
9.) This policy of confidentiality has been discussed numerous times in issues of The
Watchtower (a magazine published by Jehovah’s Witnesses), and is thus well-known both to
Jehofah’s Witnesses and to others who read this magazine. (Declaration of Merton V.
Campbell, § 21; Declaration of Murray Morris, § 9; “Pay Attention to Yourselves and All the
Flock”, page 105.) '

Also, Jehovah's Witnesses do not believe that confidential communications are
limited solely to confessions. Rather, they “are encouraged to seek the spiritual assistance of
the elders in a variety of life situations, [and they] view such discussions as confidential
communications.” (Declaration of Merton V. Campbell, § 19.)

Thus, as a matter of law and undisputed fact, every confidential communication made
to an Elder for spiritual purposes is protected by OEC 506. Plaintiff does not dispute this
fact. | |

Rather, plaintiff attempts to mislead the Court into ruling that all communications at
issue in this case were made to a “judicial committee,” and that the privileges prdvidéd by
OEC 506 do not apply to communications made to the Elders who comprisa a “judicial
committee.” Plaintiff further misleads the Court by stating that the “California Supreme
Court has Rejected Watchtower Defendants’ Position,” and that defendants’ claim of
privilege was “rejected when considered by the Oregon District Court.” (Plaintiff’s Reply at
pp. 7, 10.) As shown below, plaintiff is wrong.

As for the court decision in California that plaintiff refers to, there is no such
California Supreme Court or other California appellate court decision. There is a trial court
ruling from Napa County, California, and the California Supreme Court and a California

Appellate Court refused to hear the Church’s interlocutory appeal. The Napa County trial
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court ruling is based exclusively on the different evidentiary law of California. This
California trial court ruling has no bearing on how an Oregon court should rule concerning

the scope of OEC 506.
COMMUNICATIONS MADE TO A JUDICIAL COMMITTEE ARE

PRIVILEGED UNDER OEC 506.

Plaintiff paints an incomplete and inaccurate picture of the Church’s judicial
committees. Plaintiff provides excerpts of deposition testimony given by James Whitney in
Ilinois in March 2004 to describe the judicial committee process. Notwithstanding the fact
that the majority of citations to Mr, Whitney’s testimeny do not support plaintiff’s assertions,
Mr. Whitney is not qualified to provide testimony on such matters.

By his own statements, Mr. Whitney served as an Elder in the early 1980s for only 15
to 18 months, at which point he was forced to resign when he “came forward and confessed”
to being in a hotel room with a prostitute. (Exhibit 1 to Plaintiff’s Reply at pp. 126: 6-14;
123:2-124:18.) Mr. Whitney’s limited experience as an Elder thus occurred a number of
years (1) prior to the formation of a judicial committee in this case, (2) prior to plaintiff’s
alleged abuse by Jerry Crabb in 1991; and (3) prior to the publication of the book “Pay
Attention to Yourselves and to All the Flock,” pages of which pléim:iff selectively provides
in his Reply.

As explained below, spiritually motivated communications made to judicial
committees are encompassed by OEC 506.

A. Judicial Committees

A judicial committee is comprised of at least three Elders who have been assigned by
the congregation’s Body of Elders to handle allegations of serious wrongdoing in the
congregation. (Campbell Declaration 4 20.) The goal of judicial committees is to provide
vital spiritual assistance “to those who have erred, with the hope of assisting them to regain

their spirituality and relationship with God.” (Campbell Declaration  15.) *Though the
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elders hearing the case establish guilt or convince someone of wrongdoing, their primary
interest is in helping their Christian brother who has gone astray.” The Watchtower,

September 1, 1981, page 23, 9 (emphasis added); see also “Pay Attention to Yourselves

and All the Flock”, p. 96 (*“Your Aim Should Be to Help the Person. We want to help

individuals to stay within Jehovah's Spiritual Paradise”), page 105 (“Jehovah is a God of
justice; he is merciful, kind, loving, and patient. (Ex. 34:6, 7; Ps. 37:28) As you deal with
your brothers, imitate Jehovah in displaying these qualities.”), page 107 (The Elders serving
on a judicial committee “must treat every person with impartiality at all times and desire that
the spiritually ill become well again, since a failure in this regard is unjust and violates the
law of love.”) (emphasis added), pages 108-109 (*The Judicial Committee. Other cases of
serious wrongdoing require special attention by the elders in order to determine what is
needed to help the repentant wrongdoer and to preserve the spiritual health of the
congregation.”) (emphasis added).

Elders serving on a judicial committee may ask to meet with an individual concerning
allegations of serious wrongdoing that have been made or, as is often the case, those who
have erred approach the Elders on their own accord “to get help in becoming ‘healed,’

regaining spiritual health and strength.” The Watchtower, July 15, 1972, page 437, 9 4.

“Elders do not allow extraneous third parties to be a party to a confidential communication.”
(Campbell Declaration g 20.) |

This is how matters were handled in the case at hand when Jerry Crabb met with the
judicial committee. No other person was present other than the three Elders who
comprised the judicial committee. (Declaration of Murray Morris, ¥ 13.)

B. The Presence of More than One Elder Does Not Negate the Clergy

Privilege.
| Plaintiff argues that confidential communications made to a judicial committee are

not privileged because the “communications arising from the hearings of the accused do not
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Page 7- DEFENDANTS' SUPPLEMENTAL MEMORANDUM IN OPPOSITION TO

contemplate privacy with one person, but instead, by their very nature, require at least two to
five people to be present and preside over the hearing.” (Plaintiff’s Reply, page 6, 3.) A
plain reading of OEC 306, however, shows that plaintiff is wrong.

According to OEC 506(1)(a), a “confidential communication” means “a
communication made privately and not ihtende_d for further disclosure except to other
persons present in furtherance of the purpose of the communication.” (Emphasis added.)
It is thus apparent that the Oregon Legislature contemplated that according to the beliefs and
practices of some religions, such as those of Jehovah’s Witnesses, more than one minister
may be called upon to éct in the capacity of a spiritual advisor, and that there would be
occasions where the presence of others would be necessary to further “the purpose of the

communication.” Id.

There are no reported Oregon state or federal court decisions that have addressed this

specific issue. Plaintiff cites the Roman Catholic Archbishop of Portland case to support his
position that a judicial committee, by its “very nature,” cannot enjoy the privilege provided
by OEC 506. However, the court’s focus in that case was on the roie of the clergyman
hearing a communication. It did not address the issue of QEC 506(1)(a)’s provision that
“other persons” may be allowed to be present if their presence is in furtherance of the
purpose of the communication.

Also, when this same issue has been specifically addressed, courts with a similar
evidence code hold that the presence of more than one clergy member does not destroy the

privilege. See State v. Martin, 975 P2d 1020, 1028 (Wash 1999) (“The privilege may be

vitiated by the presence of a third person during communication between a penitent and a
clergy member intended to be a confession unless the third person is necessary for the
communication or the third person is another member of the clergy.”) (emphasis added);

Grand Jury Investigation, 918 F2d 374, 386 (3" Cir 1990) (recognition of the clergy privilege

i1/
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“depends upon whether the third party’s presence is essential to and in furtherance of a
communication to a member of the clergy™).

C. Judicial Committees are bound to keep communications confidential.

Plaintiff next asserts that the clergy privilege does not apply to judicial committees
because they “advocate evidentiary procedures with witnesses providing testimony and an
appeals process, which hardly promotes the clergy’s duty to keép such communications
secret.” (Plaintiff’s Reply, page 6,94.) . .

The premise of plaintiff’s assertion, however, is flawed. Jerry Crabb did not appea
the decision of the judicial committee who handled the matter in question. (Declaration of
Murray Morris, § 14.) However, even if that were not the case, the question is not whether
there was an appeal, but rather whether the elements of OEC 506 were complied with, and
the answer is “yes.”

Contrary to plaintiff’s assertion, Elders who serve on judicial committees are charged

with keeping the matter confidential. “Pay Attention to Yourselves and All the Flock™ page

105 (“Do not discuss private or judicial matters with members of your family, including your
wife, or with others who are not involved. *** Be careful to maintain confidentiality.
(emphasis in original)). An Elder “who reveals the contents of a confidential communication
may be subject to removal.” (Declaration of Campbell, § 21; Declaration of Murray Morris,
16 7.8 9]

On rare occasions, Elders may communicate wiih other Elders serving in the Branch
Office’s Service Department in order to receive spiritual guidance and advice as to how to
apply the religious doctrine and procedures of Jehovah’s Witnesses to issues of concern to
the local congregation or individual members that they are unable to answer themselves ..

/17
iy
117
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(Declaration of Merton V. Campbell, § 13.)* Such communications between ministers is
acceptable and privileged under OEC 506. See Roman g;étholic Archbishop of Portland, 335
BR at 830, 836 (clergymen cannot testify about communications that were made for “the
purpose of obtaining or providing spiritual advice”).

The religious beliefs of both the congregation Elders and the Service Department
Elders require that any such confidential communications that they may have with
congregation Elders seeking spiritual advice be kept strictly confidential. (Declaration of
Merton V. Campbell, § 13.) Furthermore, the judicial committee member would provide
these Elders with only the necessary details needed to receive this spiritual assistance and
spiritual direction, and not the contents of the confidential communications they received.
See OEC 511 (a privilege is waived only if one discloses “any significant part of the matter
or communication. This section does not applf/ if the disclosure is itself a privileged
communication.”); Declaration of Campbell, Y 8, 10, 12, 13, 19, 20, 21.

D. The'Clerg'y Privilege is Based on the Parties’ Expectation That the

Communication Was “Made Privately and Not Intended for Further
Disclosure,” Not on Who Initiated the Conversation.

Plaintiff claims that the clergy privilege would not apply to members of a judicial
committee because it is “an adversarial process,” and the Elders “are acting as investigators
and judiciary, not as spiritual advisors providing spiritual comfort.” (Plaintiff’s Reply, page
6,93.)

As described more fully above, however, the role of a judicial committee is to provide

spiritual comfort and support, with the aim of helping an erring Church member bring his life

* Since a penitent would not know that an Elder would need to seek further spiritual advice
from a Service Department Elder at the time of his communication, it cannot be said that he
did not intend for the communication to remain confidential and not for further disclosure.
This would be similar to a client calling his attorney for legal advice with the expectation that
his attorney would be able to provide him with an answer to his question at the time of his
call, only to later learn that his attorney needed to consult with another attorney in order to
provide him with the proper advice. The communication is still privileged.
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Page 10— DEFENDANTS' SUPPLEMENTAL MEMORANDUM IN OPPOSITION TO

back into harmony with God’s requirements. However, even if what plaintiff said is true,
these confidential communications made to Elders serving on a judicial committee would
still be privileged. |

As explained in Roman Catholic Archbishop of Portland, whether the clergy privilege
applies hinges on whether the “communications are made to a clergy person acting in the
capacity of a spiritual advisor,” or whether the communications were made “for the purpose
of obtaining or providing spiritual advice, including confes.sion,“ and not whether the
penitent felt good or obtained “spiritual comfo g after the communications were made. As
the Oregon Legislature recognized, the clergy privilege “allows and encourages individuals
to fulfill their religious, emotional or other needs by protecting confidential disclosures to
religious practitioners.” (Conference Committee Commentary to OEC 506.) Sometimes, in
order to fulfill a “religious need,” Scriptural discipline must be rendered and accepted.

Plaintiff’s narrow interpretation of OEC 506 would limit the clergy privilege to
communications that are made to a priest waiting in his confessional box, or a minister or
rabbi sitting alone in his church or synagogue office for a member to approach and make a

confession. Even then, the clergyman’s strong spiritual counsel or spiritual reproof that ma
P P P Y

‘be due under church law would not be privileged, according to plaintiff.

This is not what the Oregcan Legislature intended, as can be seen from the express
terms of QEC 506. That rule is silent regarding the additional factors or “requirements” that
plaintiff asserts, such as the purpose of the confidential communication, the possible church
discipline that may result from the éommunication, or even whether the penitent himself
must initiate the communicationl.

Rather, OEC 506 requires only that the communication is (1) “made privately and not
intended for further disclosure,” and (2) to a member of the clergy who is “authorized or
accustomed to hearing confidential communications” and who “has Ia duty to keep such

communications secret.” Defendants meet all of these requirements.

Bullivant[Houser|Bziley PC
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Thus, all confidential communications made to the judicial committee a1;e protected
from disclosure by OEC 506 because (1) the religious practices and beliefs of Jehovah’s
Witnesses require at least three Elders to be present during this spiritual process, and (2) the
Elders on the judicial committee were acting as spiritual advisors, dispensing spiritual advice
and direction. |

Also, to arbitrarily limit the number of Elders allowed to hear a confidential
communication simply because the religious doctrine is different thaﬁ that of other religions
would run afoul of the First Amendment to the U.S. Constitution and the related provisions
of the Oregon Constitution. “Civil courts can no longer inquire into questions of church
doctrine.” Decker v. Berean Baptist Church, 51 Or App 191, 197 (1981).

ELDERS CANNOT BE FORCED TO REVEAL THE CONTENTS OF A
PRIVILEGED COMMUNICATION EVEN IF THE PENITENT WAIVES HIS

PRIVILEGE .

OEC 506 also provides that both parties to a penitential communication—the penitent

and the clergy member—each have discrete privileges with respect to confidential
communications. OEC 506(3) provides as follows: “Even though the person who made the
communication has given consent to the disclosure, a member of the clergy may not be
examined as to any confidential communication made to the member in the member’s
professional character if, under the discipline or tenets of the member’s church *** the
member has an absolute duty to keep the communication confidential.”

As a result, a member of the clergy ciaiming the privilege may refuse to disclose a
penitential communication as long as the clergyman has an absolute duty under the beliefs of
his church to keep it confidential. Elders, therefore, cannot be required to reveal confidential
communications that were made to them in their capacity as spiritual advisors—even if the

penitent waives his privilege—since Elders in the Jehovah’s Witnesses’ Church are

Fii
11
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Page 12— DEFENDANTS' SUPPLEMENTAL MEMORANDUM IN OPPOSITION TO

mandated to keep such communications secret, as discussed above. Also, there is no
evidence that Jerry Crabb or anyone else has waived the privilege.’ |
PRIVACY RIGHTS OF THIRD PARTIES INVOLVED

Plaintiff misinterprets defendants’ objections based on privacy rights. Defendants
agree that Qregon statutofy law does not provide for a “privacy privilege,” and they do not
assert that one exists. However, a right to privécy does exist under the U.S. Constitution.

Defendants have not asserted any privacy rights with regard to Jerry Crabb, the
alleged abuser. Rather, defendants are concerned about the privacy rights of third parties
who may have engaged in confidential communications with Church Elders, but have no
connection to this lawsuit. Producing documents or revealing confidential communications
that involve parties other than Jerry Crabb or plaintiff would violate their constitutional right
to privacy. See Doe 2 v. Superior Court, 132 Cal App 4th 1504, 1520-1521 (Cal App 2005)
(privacy rights of third parties may be asserted by a party to an action, and those third parties
have an absolute right to be heard and to present their views on the matter).

COMMUNICATIONS PROTECTED BY THE CLERGY PRIVILEGE

Plaintiff further misleads the Court by implying that the only confidential
communications at issue in this matter were made to a judicial committee. First, as shown
above, OEC 506 protects confidential com;ersations that one has with a judicial committee.

Second, plaintiff is incorrect. The Church’s Elders, acting as spiritual advisors, had
the following additional types of communication:

I. An Elder serving as a spiritual advisor spoke with a congregation member;

2. Two Elders serving as spiritual advisors spoke with a congregation member;

e

? Regarding plaintiff’s reference on page 3 of his Reply to the Church’s policy to mark child
abuse records “do not destroy,” that policy did not go into effect with the Watchtower
defendants until 1997, and did not go into effect with Church congregations until 1998. This
was several years after the alleged abuse of plaintiff by Jerry Crabb in 1991,
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s The Elders sought spiritual advice from fellow Elders working at the U.S.
Branch Office of Jehovah’s Witnesses; and

4. Three Elders acting as a judicial committee spoke with a congregation
member.

Each of these communications was for the purpose of either (1) providing spiritual

assistance, or (2) for the purpose of seeking spiritual advice. Therefore, they are privileged.

711 See Roman Catholic Archbishop of Portland, 335 BR at 830, 836.

COMMUNICATIONS PROTECTED BY THE ATTORNEY-CL AND
WORK PRODUCT PRIVILEGES

In addition, communications were made by Church Elders to the Legal Department at
the U.S. Branch Office of Jehovah’s Witnesses, in W‘hich the Elders were seeking legal
advice. As such, these communications, and notes documenting such communications, are
protected from discovery by Oregon’s attomey-client privilege as codified in OEC 503.
They are also covered by the werk product privilege contained in ORCP 36B(3).

Finally, if the Court is not inclined to rule that the above-described communications
and documents are privileged under OEC 506 and OEC 503, the Court should perform an in
camera inspection of the subject documents.

DATED: October 24, 2006.
BULLIVANT HOUSER BAILEY PC

By

¥6hn Kaempf, OSB ##2839
E-mail: john.kaempf@bullivant.com

Attorneys for Defendants
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T IN THE CIRCUIT COURT OF THE STATE OF OREGON
8 FOR THE COUNTY OF MARION
9|TARED GRAFMYER,
No. 06C15281
10 Plaintiff,
DECLARATION OF MERTON V.
11 V. CAMPBELL

12{WATCHTOWER BIBLE AND TRACT
SOCIETY OF NEW YORK, INC,,

13 {WATCHTOWER BIBLE AND TRACT
SOCIETY OF PENNSYLVANIA, and
14{ILANCASTER CONGREGATION OF

ISLIEHOVAH‘S WITNESSES,

i Defendants.

17

18 I, Merton V. Campbell, testify as follows:

19 5 I am over 18 years of age, of sound mind, and am competent to make this

20}l Declaration. I have personal knowledge of the matters contained herein, and they are sll true

21|| and correct.

22 2. T have served as an Elder in the Jehovah’s Witnesses Church since 1972.

23 3. Since 1952, ] have served in the Service Department at the U.S. Branch Office
24| of Tehovah’s Witnesses in New York. 1 provide spiritual assistance to congregation Elders
25{| who call or write the Service Department for help. Prior to March 2001, the spiritual

26|| assistance provided by the Service Department, along with the appointment of Elders, was -

Bullivant/Hovser|Bailey PC

#83 8.W. Fifih Avenue, Suits 300
Portlund, Qregon $7204-2089
Telephona: 503.228,6351
Fackimila: 308.295.0915
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communicated to congregations of Jehovah’s Witnesses through the Watchtower Bible and
Tract Society of New York, Inc. Since March 2001, this has been communicated through the
Christian Congregation of Jehovah's Witnesses.

4. My duties in the Service Department also include monitoring the functioning,
organization, and staffing of congregations of Jehovah’s Witnesses, including reviewing the
qualifications for the appointment of Elders to congregations of Jehovah's Witnesses in the
United States. |

5 Jehovah's Witnesses are not automatically appointed to serve as coné;regation
Elders. Rather, they must first meet certain qualifications that are outlined in the Bible as
follows: Before a male member of the congregation can be considered for appointment as a
congregation Elder, he must first be baptized as one of Jehovah’s Witnesses. Next, the
individual must gain further knowledge of the Holy Scriptures and show a willingness to be
used in a further way to assist others in the congregation. If he shows such a willingness, he
must then meet Scriptural qualifications set out in 1 Timothy 3:8-13. Thereafter, he may
qualify and be appointed as a ministerial servant. Although a ministerial servant would not
provide spiritual supervision in the congregatiun, he could be assigned certain tasks to assist
the congregation Elders as they carry out their duties. After a period of time—perhaps many
years—a ministerial servant who has faithfully carried out his assignments and has gained
more experience may meet the qualifications of a congregation Elder as outlined in 1
Timothy 3:1-7 and Titus 1:6-9. When this oceurs, the congregation Elders will make this
recommendation to the circuit overseer (a representative of the Branch Office), If the circuit
overseer agrees with the recommendation, it will then be forwarded to the Branch Office’s
Service Departmént_. Approved Elders in the Service Department will then review the
recommendation in accord with the guidelines outlined in the Holy Scriptures adopted by the
Governing Body of Jehovah’s Witnesses. The Branch office will then inform the local

congregation’s body of Elders, in writing, of their determination with regards to the
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22l

recommendation.

6. If an individual is appointed to serve as a congregation Elder, the letter of
appointment from the Branch Office is read to the congregation. It is as this time that he is
officially vested with ministerial authority. In 6ther words, he is appointed as a congregation

Elder.
' Jehovah’s Witnesses who serve as appointed Elders are recognized as ordained

ministers and congregation Elders.

8. Like Jesus and his apostles, congregation Elders do not receive a salary for
their ministerial work. Nonetheless, as ordained ministers and congregation Elders, they are
responsible for providing spiritual supervision to the congregations, which includes hearing
confessions and other confidential communications made to them by mernbérs of the
cbngregaii on who are seeking religious or spiritual advice or comfort,

9. Congregation Elders are authorized to hear confessions and other private,
confidential communications and to provide confidential spiritual guidance and counsel by
virtue of the Holy Scriptures and the Governing Body of Jehovah's Witnesses.

10.  According to the religious beliefs and practices of Jehovah’s Witnesses,
congregation Elders are expected to keep confession and other confidential communications
confidential. An Elder who reveals such a confession or communication, without the express
permission of the one making the confession or communication, may be disqualified from
serving as an Elder.

11. All Elders of the Lancaster congregation are now, and were at all times
relevant to tﬁis case, ordained ministers and the spiritual leaders of those congregations.

12.  As with all congregations of Jehovah’s Witnesses, the Lancaster Elders -
frequently provide spiritual counsel and advice to members of the congregation concerning

highly confidential personal and spiritual matters

13.  In addition, at all times relevant to this case, the Lancaster Elders occasionally
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Page4- DECLARATION OF MERTON V. CAMPBELL

communicated with Elders serving in the Branch Office’s Service Deparl:me.nt in order to
receive spiritual guidance and advice as to how to apply the religious doctrine and
procedures of Jehovah’s Witnesses to issues concerning the congregation and its members,
as well as Elders serving as circuit or district overseers. As discussed more fully below, the
religious beliefs of these Elders also require that any confidential communications that they
have with congregation Elders must be kept strictly confidential. The spiritual guidance and
advice given by the Elders serving in the Service Department is based on Jehovah'’s
Witnesses’” understanding of the Bible. |

14,  The elders of congregations of Jehovah’s Witnesses are also responsible for
conducting what are referred to as “judicial investigations” when a member of a
congregation is accused of serious Scriptural wrongdoing.

15.  The goal of a judicial investigation is to make certain that the Christian
congregation remains spiritually and morally clean. (James 1:26) In doing so, the Elders
endeavor to proiride vital assistance to those who may have erred, with the hope of assisting
them to regain their spirituality and relationship with God. (Galatians 6:1,2) At times, 2
judicial committee will determine that an accused person should be &iscipl'med internally
based on Jehovah’s Witnesses’ understanding of the Bible.

16.  Judicial discipline administered by Elders of Jehovah’s Witnesses is based

solely on Jehovah’s Witnesses’ understanding of the Bible as applied to the facts of the

tnatter.
17.  Jehovah’s Witnesses recognize the Bible’s admonition to confess one’s sins to

God. (1 John 1:8, 9 (“If we confess our sins, he is faithful and righteous so as to forgive us

our sins and to cleanse us from all unrighteousness.”).)

18. In addition, Jehovah's Witnesses believe that there can be much benefit from

speaking to the congregation Elders (older men™) regarding such confidential matters.

(James 5:13-16 (“Is there anyone suffering evil among YOU? Let him carry on prayer. Is

Bulllvant|ilouser|Bailey PC
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1 ' there anyone in good spirits? Let him sing psalms. Is there anyone sick among YOU? Let
2|} him call the older men of the congregation to [him], and let them pray over him, greasing

3{| [him] with oil in the name of Jehovah. And the prayer of faith will make the indisposed one
4|| well, and Jehovah will raise him up. Also, if he has committed sins, it will be forgiven him.
5|| Therefore openly confess YOUR sins to one another and pray for one another, that YOU

may get healed.”).) Jehovah’s Witnesses view confessions as confidential communications.

(Proverbs 25:9.)

19.  Jehovah’s Witnesses do not believe that the confidentiality of communications

b~ - -

they may have with the congregation Elders is limited to confessions. Rather, as outlined in

10|| JTames 5:13-16, Jehovah’s Witnesses are encouraged to seek the spir_itl.ﬁl assistance of the

11} elders in a variety of life situations. Jehovah's Witnesses view all such discussions as

12|| confidential communications. _

13 20.  Elders do not allow extraneous third parties to be a party to a confidential

14| communication. However, at times, more than one Elder may be a party to the conversation.
15{| For instance, it is Jehovah'’s Witnesses’ religious belief and practice to have at least three

.16 Elders present during judicial committee hearings. (Deuteronomy 17:6; Deuteronomy 19:15;

17(| Matthew 18:15-17; 2 Corinthians 13:1; 1 Timothy 5:19) Before one becomes one of

18|{ Jehovah's Witnesses, he is made aware of this prbvision. Your Word Is a Lamp To My Foot,

19| pages 176-79; Organization for Kingdom-Preaching and Disciple-Making, pages 159-65;

20 Or;ganized to Accomplish Our Ministry, pages 145-47; Organized To Do Jehovah's Will,

21 ll pages 151-2. In addition, there may be instances where a husband and wife, or a parent and
22 || child, may together seek or would be provided with spiritual advice or consolation from the

23 El ders. All participants to these conversations also view these conversations as confidential.
24 21,  In addition, the religious doctrine of Jehovah’s Witnesses requires that all

25 || Elders keep these matters confidential. The Watchtower, April 1, 1971, pages 222-224;

26 || Kingdom Minisiry, July 1975; The Watchiower, December 15, 1975, pages 764-66; The
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Page 6~ DECLARATION OF MERTON V. CAMPBELL

Watchtower, September 1, 1983, pages 21-26; The WatchrOfWer, September 15, 1989, pages
10-15; The Watchtower, September 1, 1991, pages 22-27, Thg_ Watchtower, November 15,
1991, pages 19-23. Indeed, an Elder who reveals the contents of a confidential
communication may be subject to removal. _

I hereby declare that the above statement is true to the best of my knowledge and

belief, and that I understand it is made for use as evidence in court and is subject to penalty

for perjury.

DATED: Lclaton 235 _,2006.
By / W

Merton V. Campbell “ |
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IN THE CIRCUIT COURT OF THE STA1TC OF OREGON
FOR THE COUNTY Off MARION
TARED GRAFMYER,
No. 06C15281
Plaintiff,
DECLARATION OF MURRAY
v. MORRIS

WATCLITOWER BIBLE AND TRACY
SOCIETY O NLW YORK, INC.,
WATCLITOWER BIBLE AND TRACT
SOCIETY OF PENNSYLVANIA, and
ILANCASTER CONGREGATION OF
IEHOVAH'S WITNLSSES,

Defendants.

1, Murray Morris, testify as follows:

Is 1 am over 18 years of agc and reside in Sulem, Oregon. I.am of sound mind,
and am competent to make this Declaration. 1 have personal knowledge of the matters
contained herein, und they are all true and correct.

2. T am a duly ordained minister and Elder of the Oak Park Congrepation in
$alem, Oregon, and was a duly ordained minister and Elder of the I.anclastnr Congregation in
Salem, dregon.

3. 1 am thoroughly familiar with the religlous beliefs, teachings, practices, and

organization of Jehovah’s Witnesscs.
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4, Duly ordained ministers of Jehovah's Wimesses responsibie for teaching and

pustora! care of congregation members arc called “Elders.”

5. It i5 a religious belief and practice of Jehovah's Witnesses based on God’s
Word, the Bible, that an Elder has a responsibility to provides spiritual counseling to those
who scek it, and that any person who needs spiritual help should appr;:)ach the congregation
Elders and convey to them whatever information may be needed to provide this assistance,
(Tsaiah 32:2; James 5:14-16; Hebrews 13:17.)

6, 1t is the religious belief and practice of Jehovah's Witnesses, based upon
Seripturs and tradition, that Flders must maintain in strict confidence any communications
connected with spiritual counseling, and congregants expect their communications o Elders
will remain confidential, (Proverbs 15:22; 25:9, 10,)

7 Revealing such confidential communications would call into question an
Flder's qualifications and could result in his removal as an Elder in the congregation.

8. I{'T or any other Llder is compelled 10 disclose such confidential information,
my credibility and effectiveness as an Elder, as well as the credibility and effectiveness of the
other Elders in the congregation, would be adversely affected and cbmpromised since
congregants will no longer be able to trust and rely that problems and confidential
information they disclose to Fiders will not be revealed through discovery and used in a
court action. |

o The requirement of keeping communications to Elders confidential is
uxplained in the official publications of Jehovah’s Witnesses as follows:

In cach congrepation of Jechovah’s witnesaes there are
mature ministers appoinled to cure for various assignments. (1
Tim. 3:2, 12) As they discharge their dutics they often are told
about confidential (hings, and it i3 essential that they respect this

confidence, For instance, James 5:13-16 shows that & member

of the congregation who has some spiritual problem, perhar\
even having committed a sin, should go Lo the spiritually older
men for help. Isaiah 32:2 prophetically pictured these men as
places ol comfort and protection. What a fine thing it is to he
able to explain one’s problem and get balanced spiritual help,
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and at the same time have full confidence that the matter will
not become general knowledge in the congregation or
comununity.

‘Those mature ministers will not discuss even with their
wives and ¢lose friends what they thus leamn in confidence.
They know that if they did so it would undermine respect for
their positions; it would make individuals hesitant to come to
them; yes, in time it might even make it impossible for them o
fulfill their role as spiritual shepherds.

The Watchtower, April 1, 1971, p, 223.
10.  ltis also the religious belief and practice of Jehovah's Witnesses, based upon.

9|l Scripture and church tradition, to keep confidential the congregation files, papers, reports,

10
[
12
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minutes, and other documents prepared in conjunction with, or as a fesult of, the above-
described confidential communications.

11.  Ifany Elder is compelled to produce any papers, reports, minutes, or other
documents prepared in conjunction with or as a result of the above-described confidential
communiclations, the credibility and effectiveness of Elders in the congregation will be
adversely affocted and compromised, and the confidentiality of the oral and written
communications will be rendered worthless.

12. T was one of the three Elders who served on Jetry Crabb’s judicial committee
in June 1991,

13.  When Jerry Crabh met with the judicial committee, no othet person was
present other than the three Elders who comprised the judicial committee,

14,  Jorry Crabb did not appeal the decision of the judicial committee in his case.

I hereby declare that the above statement is true to the best of my knowledge and

belief, and that I understand it is made for use as evidence in court and is subject to penalty

for perjury.
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CERTIFICATE OF SERVICE

I hereby certify that on October 24, 2006, true copies of the foregoing

DEFENDANTS’ SUPPLEMENTAL MEMORANDUM IN OPPOSITION TO

PLAINTIFF’S MOTION TO COMPEL PRODUCTION OF DOCUMENTS,
DECLARATION OF MERTON V. CAMPBELL and DECLARATION OF MURRAY

MORRIS were served on plaintiff’s attorneys by e-mail.

James G. Nelson

Nelson & MacNeil

213 Water Ave NW, Ste 100
PO Box 946

Albany, OR 97321

Greg Love

Love & Norris

314 Main St., Ste 300
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IN THE CIRCUIT COURT OF THE STATE OF OREGON
FOR THE COUNTY OF MARION
JARED GRAFMYER CASE NO. 06C15281
Plaintiff,

VS,

SOCIETY OF NEW YORK, INC.,, DEFENDANTS' SUPPLEMENTAL

WATCHTOWER BIBLE AND TRACT MEMORANDUM IN OPPOSITION
SOCIETY OF PENNSYLVANIA, TO PLAINTIFF'S MOTION TO
and LANCASTER CONGREGATION COMPEL PRODUCTION OF

DOCUMENTS

)

)

)

)

)

)

)
WATCHTOWER BIBLE AND TRACT g PLAINTIFF'S RESPONSE TO

)

|

OF JEHOVAH'S WITNESSES, )

)

)

Defendants. Oral Argument Set: 10-31-06, 9:00 a.m.

INTRODUCTION

Plaintiff's requests seek the production of information including documents
related to the Judicial Committee that investigated Plaintiff's sexual abuser, Larry
Crabb, and disfellowsﬁipped Crabb from the organization as a result of the abuse.
On October 10, 2006 Plaintiff filed his Reply Memorandum that described Judicial
Comimittee communications and compared it to the analysis made by the Honorable
Elizabeth: L. Perris, United States District Court for the District of Oregon, in In Re:
Roman Catholic Archbishop of Portland in Oregon et al (Bankruptcy (’:".ase No. 04-37154-
elpll). :

Page1l. - Plaintiff's Response to Defendant’s Supplemental Memorandum
Grafmyer v. Watchtower et al. !
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In their Supplemental Memorandum, however, the Watchtower Defendants
argue that Plaintiff is misleading the Court and misconstruing Judge Perris” analysis
and holdings. Defendants begin by attempting to do in Oregoﬁ exactly what failed in
Texas and twice failed in California: characterize communications as privileged

‘spiritual advice’ that clearly are not.
JUDICIAL COMMITTEES

With respect to the dispute between the parties as to what Judge Perris
communicated in the above-mentioned opinion, it is Plaintiff's position that
Defendants are simply wrong and are attempting to distort the ruling, while they also
distort the description of the Judicial Committee process. Plaintiff is confident the
Court needs no further discussion about the meaning of Judge Perris’ ruling. Plaintiff
will, however, provide the Court with some additional information about Judicial
Committees so the Court will clearly underétand how Defendants are attempting to
recast as ‘spiritual advice’ a procedure which is judicial, investigative, administrative
and adversarial. |

All Congregations Qperate the Same

Before providing additional information regarding Judicial Comimnittees,
however, it is important for the Court to note that all Jehovah's Witnesses
congregations in the United States operate the same; every congregation in the
United States relies upon the same instructions, directions, materials and forms.

[Deposition transcript of Leroy Reid, pg. 30, attached hereto as Exhibit H.]

Examples of Judicial Committee Dﬂcuments

Defendants continue to make the assertion that the information sought is

‘spiritual advice” and is protected. In response to Plaintiff’s request for a privilege log,

Page 2. Plaintiff's Response to Défendant's Supplemental Memorandum...
Grafmyer v. Watchtower et al.
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Watchtower Defendants refused and cited Oregon authority that they were not
required to do so. [Defendants Opposition pg. 4].

To help the Court better understand the type of information being requested
AND the fact that Judicial Committee communications are not thé type of
communications intended to be protected, Plaintiff has attached the Judicial
Committee documents from the California case stylled Tim W. v. Watchtower Bible and
Tract Society of New York et al; Case No. 52594; in the Superior Court of the State of
California for the County of Tehama. These are documents the Watchtower
Defendants claimed were protected “spiritual advice’ under the equivalent California
privilege. It is clear from the documents attached hereto as Exhibit A that Judicial
Committee proceedings are not the types of communication that the Oregon
Evidence Code intended to protect; the purpose is investigative, judical,
administrative and adversarial.

The attached Judicial Committee documents are typical of materials that are
required to be created by the instructions, rnanua]s,.forms and directions to every
congregation, including Defendant Lancaster Congregation. The materials describe
investigations and matters relating to the molestation of children and how the
accused needs to be removed from the organization because he was a danger to the
children in the congregation and the community. These are the types of documents
sought in this case. These materials are not the type of confessional notes
contemplated by OEC 506. |

The assertion that these documents were privileged in California — in a
congregation that operated with identical procedures with identical instructions as the

Lancaster Congregation — was rejected by the Napa Court. Defendants’ application

Page 3. Plaintiff's Response to Defendant’s Supplemental Memorandum...
Grafmyer v. Watchtower et al.
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for writ at both the California Court of Appeal and the California Supreme Court
were refused without Plaintiffs even being asked for briefing. (Attached hereto as
Exhibit 1and Exhibit]) |

Additionally, the Napa Court was again asked to rule on the Clergy Privilege
in connection with Judicial Committee documents earlier this month. On October 16,
2006, the Napa Court again rejected the Watchtower Defendants” attempt to couch
the Judicial Committee communications as ‘spiritual advice’ involving ‘spiritual
advisors’. (Attached hereto as Exhibit G)

In the case styled Amy. B. v. Watchtower Bible and Tract Society of New York et al.,
No. 91,048-C in the District Court of Potter County, Texas, 251* Judicial District, on
file in Amarillo, Texas, the trial court also rejected a claim of privilege (Rule 505) in
connection with the judicial investigations and Judicial Committee of a child sexual
abuser. [Letter ruling attached hereto as Exhibit B; see page 2 “Documents Withheld

Under Tex. R. Civ. Evid. 505"]

Judicial Committee matters are NOT privileged — by definition

No one disputes the fact that judicial investigations and Judicial Committees
are made up of more than one elder. The purpose of the privilege was to provide
protection to those spiritually burdened who can confess matters to a clergyman — in
the presence olf no third person. As seen in the attached documents and by the
instructional materials discussed below and in Plaintiff's original .Memorandum, the
three elders are required to investigate matters and report this information to sister
congregations and the Watchtower headquarters in Brooklyn, New York.
Defendants try to get around this by claiming that the recipients in other

congregations and in Brooklyn are also ‘ordained’ elders and are simply part of the

5 Paged4.  Plaintiff's Response to Defendant's Supplemental Memorandum...

Grafmyer v. Watchtower et al.
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confessional / spiritual advice process. This position mocks OEC 506; Defendants
simply attempt to reshape the privilege to accommodate the administrative practices

of the Jehovah's Witnesses organization.

Judicial Committee matters are NOT privileged - by function

Defendants’ Response and the affidavit of Merton V. Campbell indicate that
judicial investigations are performed when a “member of the congregation is accused
of a serious Scriptural wrongdoing;” this is not a situation where someone is seeking
‘spiritual advice’. Little more is offered by Mr. Campbell as to the character of judicial
investigations-and Judicial Committee proceedings. These communications occur
when one is accused, which is not the type of communication protected by OEC 506 -
and Oregon case law. |

Another important issue on which the Court should focus is who initiates
judicial investigations and judicial committees. In confrast to a private on-one-one
confessional meeting initiated by one who may be in need of spiritual comfort and
advice, judicial investigations and judiﬁial committees are initiated byl the
congregation elderé against one accused of wrongdoing. The purpose is to discipline
and protect the organization. (See Whitney deposition excerpts attached as Exhibit 1
to Plaintiff’s prior Reply Memorandum.) The issue of who initiates the judicial actions
is not addressed by Defendants. _

In other forums, elders who have participated in judicial investigations or
judicial committees have described the judidial investigations and judicial committees
as confrontational, accusatory and adversarial; the goal of the judicial committee is to
discipline. Each of the following witnesses were former or present Jehovah’s

Witnesses elders who served in Judicial Committees using the identical directions,

Page 5. Plaintiff's Response to Defendant's Supplemental Memorandum...
Grafmyer v. Watchtower et al.



forms and instructional materials as the Defendant Lancaster Congregation; each of

the witnesses were presented as hostile to Plaintiffs and were represented by counsel.

2
3 The Court should keep in mind that all congregations are set up to operate
4 identically.

5 1. Curtis Hail — Tyler, Texas
At the time of his deposition, Curtis Hail had been an elder in east Texas for

6

5 over 30 years and had been involved in judicial investigations and judidal committees
g many times; Mr. Hail gave testimony is the case styled Kaleena S. et al v. Watchtower
o Bible & Tract-Society of New York et al (Cause No. 03-2368-C/B in the 114" Judicial
1o District Court in and for Smith County, Texas). Mr. Hail testified, in part, as follows:!

1 Q. Mr. Hail, you were telling me about the procedure for the disciplinary
system within the Jehovah’s Witnesses. You've gone - as an elder for
30 years, you've been involved in this many times, I'm sure.

d
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13 A. Yes.

14 Q.  You're well familiar with the procedure?

15 A. Right.

i Q.  Now, I think the first thing you said - let me go back through it and
make sure I understand it. If there’s an allegation of wrongdoing

17 made to - brought to the elders’s attention, do — is the first step that
two elders will be assigned to investigate?

8 A. Yes

19 Q.  The body of elders discusses the allegation of wrongdoing and

20 chooses two elders to investigate? ,

21 A. They choose two elders.

2 Q. Okay. And then what do these elders do to investigate?

23

: Hail Deposition excerpts attached hereto as Exhibit *___"; page 97 line 6 through page
98 line 5; page 99 lines 9-10; page 126 line 6 through page 127 line 13. '
55 Page 6. Plaintiff's Response to Defendant's Supplemental Memorandum...
Grafmyer v. Watchtower et al.
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They go talk to the individual who the allegation is brought against
and see if it's true -

Okay.

—and talk to him. A serious sin like that, of course, would be
something that could be - it would have to be a sin that would cause
disfellowship for a judicial committee to be set up.

Okay. Well let’s assume that’s what we're talking about. We're ~

All right.

- talking about a serious sin. Okay. So the two - the two elders
chosen to investigate would go talk to the person who was accused.

~Right.

And you've been on a judicial committee?
Right.
When a judicial committee - strike that.
When two elders are appointed to investigate a gross sin — is that the
word you used, a gross sin?
Or any - any violation of Bible law.
Okay. They initiate the contact with the accused person?
Correct.

Their — they have a conversation with him that is part of the
investigation process?

Correct.

The conversation is in their role as investigating this accusation?
Correct.

His appearance is as an accused in a judicial setting?

Correct. Uh-huh. Yes,

Plaintiff's Response to Defendant's Supplemental Memorandum...
Grafmyer v. Watchtower et al.
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A.

The dialogue that takes place is just like - it’s a lot like what we're
doing here today.

Right.
It's adversarial. Right?
Correct.

With the judicial committee on one side and him defending himself,
True?

The accusation is brought and made clear to him.

Right.

- Then depending on his attitude -

Right.
— what takes place.
And he’s in a defensive posture?

Yes.

Excerpts of Curtis Hall deposition transcript is attached hereto as Exhibit C.

2. Larry Kelley — Amarillo, Texas
Before being disfellowshipped twice for child sexual abuse, Larry Kelley was

an elder in the Dumas Congregation in Dumas, Texas. Kelley is presently a

defendant in the case styled Amy B. v. Watchtower Bible and Tract Society of New York et

al (Cause No. 91,048-C in the 251* Judidial District Court of Potter County, Texas). In

his deposition, Mr. Kelley testified, in part, as follows:’

Q.

The administrative or business side of the elders” job would, from time
to time, include disciplining members of the congregation who

committed misconduct?

y See Kelley deposition excerpts attached hereto as Exhibit “__

', page 71 lines 16-21;

page 72 line 14 through page 73 line 8; page 74 line 13 through page 1; page 75 lines 9-12; page

76 lines 8-15.
Page 8.

Plaintiff's Response to Defendant's Supplemental Memorandum. ..
Grafmyer v. Watchtower et al.
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25 Page 9,

M. Jones. Object to form.
Mr. Spriggs: Object to form

Yes.

Okay. Well, one thing for sure is that the function of investigating
reports of misconduct within the congregation are handled by what'’s
called judicial committees; is that true?

Mr. Jones.  Object to form.

Mr. Spriggs. Object to form.

Yes.

And if the admin ~ if a judicial committee investigates misconduct and
imposes discipline, again, that function is in the administrative
capacity of the elders, correct?

Mz, Jones. Object to form.
Mr. Spriggs. Object to form.

Yes.
Did you ever serve on a judicial committee?

Yes.

When you served on judicial committees and you met with the accused,
it was the judicial committee that initiated the meeting, was it not?

Yes —

Mzr. Spriggs: Object to form. You still can answer.

Yes.

And that was in the context of investigating the allegations, true?

Yes.

And when you met with the acciised, the meeting was a confrontational
meeting, wasn’t it?

Mr. Spriggs: Object to form.

Plaintiff's Response to Defendant's Supplemental Mernorandum
Grafmyer v. Watchtower et al.
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Sometimes.

- And when you met with — when you and other members of the judicial

committees that you served on met with the accused, the purpose was
for the accused to tespond to the allegations that had been made,

(_:Orrect?

Mr. Jones. Object to form.
Mr. Spriggs. Object to form.

Yes.

Excerpts of Larry Kelley deposition transcript is attached hereto as Exhibit D.

3'

Case Duggan — Borger, Texas

In the case involving the sexual molestation of Amy B. by Larry Kelley (former

10 elder), Plaintiff Amy B. sought to compel the production of judicial investigation and

11
12
13
14
15
16
17
18
19
20
21
22

23

judicial committee documents in connection with Larry Kelley, a former elder. At the

hearing, Defendants tendered Case Duggan, an elder for over 25 years and presently

the Presiding Overseer of the Borger Congregation in Borger, Texas. During cross-

examination, Mr. Duggan provided the following testimony:’

Q.

A.

Would you agree with Mr. Hale that judicial committees are fact-
finding?

That's one of the functions.

Would you agree with Mr. Hale that one of the functions of a judicial
committee is to make factual determinations about the accuracy or lack
thereof of allegations?

Yes,
Well, I may stand corrected then, is it the judicial committee then that

makes the factual determination and actually takes the action to
discipline the member?

1

Plaintiff’s Motion to Compel Production of Documents was heard by Judge Patrick
24 Pirtle on January 30, 2004, an excerpt of the hearing transcript is attached hereto as Exhibit
* " Judge Pirtle’s letter ruling is attached hereto as Exhibit “__"" and referenced above.

»5 Page 10.

Plaintiff's Response to Defendant's Supplemental Memorandum...
Grafmyer v. Watchtower et al.
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A, Yes.

Q.  Okay. So, the judicial committee is not only a fact finding body, but it
also dispenses discipline?

A. It can. Let me back up a little bit because we select two elders to
investigate, first of all, if there’s any basis to an allegation. And then =
we go back to the body of elders. And, I think I’d mentioned this
earlier, that we go back to the elders The body of elders would select
in three brothers.

Now, those who are the fact-finding commission or the fact-finding
mission there with the allegation, the person who is the alleged
wrongdoer, and then they will select this committee. So, they can

- well be not only investigatory, but they can also be part of the
judicial committee. The only thing that is brought back to the body of
elders, is the fact - is there a basis — is there a basis for a violation of
scriptural law or principle.

Q.  Okay. I appreciate that clarification.

Excerpts of Case Duggan deposjtion transcript is attached hereto as Exhibit D.

Judicial investigations and judicial committees were never meant to be the
type of communication made privileged by OEC 506. (See excerpts from the “Flock
Book” attached as Exhibit 2 to Plaintiff’s prior Reply Memorandum, which outlines
the purpose for and process of judicial investigations and judicial committees.)

Role of the Service Department elders is not for ‘Spiritual Advice’

In his declaration attached to Defendants’ Supplemental Memorandum,
Merton V. Campbell characterized the Service Department and his position therein as
providing “spiritual assistance” to congregation elders. This spiritual assistance is
later described as “monitoring the functioning, organization, and staffing of
congregations of Jehovah's Witnesses, ...”; hardly spiritual communication of the type
envisioned by OEC 506. (See Campbell declaration attached to Defendants’
Supplemental Memorandum; paragraphs 3-4.)

Page 11. Plaintiff's Response to Defendant's Supplemental Memorandum...
Grafmyer v. Watchtower et al.
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Communication from the Service Department to congregation elders often
comes in the form of letters “To All Bodies of Elders”. These letters provide

instructions that are to be followed by congregation elders.

A letter from the Service Départment dated July 20, 1998, provides an example
of communication that is far from that described as ‘spiritual advice’. Further, it
instructs congregation elders to make certain decisions based on the risk of child

sexual abuse lawsuits:

Those who are appointed to privileges of service, such as elders and ministerial
servants, are. put in a position of trust. One who is extended privileges in the
-congregation 1s judged by others as being worthy of trust. This includes being
more libera] in leaving cﬁildren in their care and oversight. The congregation
would be left unprotected if we prematurely appointed someone who was a
child abuser as a ministerial servant or an elder. In addition, court officials and
lawyers will hold responsible any organization that knowingly appoints
former child abusers to positions of trust, if one of these, thereafter, commits a
further act of child abuse. This could result in costly lawsuits, involving -
dedicated funds that should be used to further the Kingdom work. So, legal
considerations must also be weighed along with the degree of notoriety, the
extent of the misconduct, how many years ago the sin occurred, and how the
brother is now viewed by the congregation and people in the community
including those he victimized. (July 20, 1998 letter from Watchtower New
York to All Bodies of Elders attached hereto as Exhibit C — emphasis added.)

The role of the Service Department is much more than giving advice on
spiritual matters. As it relates to issues of child sexual abuse, the Service Department
also gives instructibn on the risks of Ministerial Servants (like Crabb) molesting
children (like Plaintiff), and how to weigh legal considerations in their appointment or
removal within the congregations — not protected ‘spiritual advice’.

udicial Committee matters are NOT kept confidential

In Oregon, privileges are to be construed narrowly. The assertion of a

statutory privilege is usually "an inhibiting limitation upon the discovery of truth,

such privileges are in derogation of the common law and should be strictly

Page 12. Plaintiff's Response to Defendant’s Supplemental Memorandum...
Grafmyer v. Watchtower et al. : :
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construed.” Triplett v. Board of Protection, 19 Or.App. 408, 413 (1974) citing 8 Wigmore,
Evidence (3d Ed) §2380, 2380a.

The favored policy of the law is to require the pretrial discovery of all relevant
evidence, therefore, privileges should be strictly construed. Nielser v. Bryson, 257 Or
179 (1970).

Because the clajim of privilege is "an inhibiting limitation" upon the discovery of
the truth, "...the courts do not and cannot lightly permit its assertion. The burden is
on him who seeks its invocation to show both the one asserting a privilege and the
nature of the testimony offered are within the ambit of the statute according the
privilege." Grott v. State Industrial Accident Commission, 246 Or 557, 565 (1967).

The burden of proving that a privilege applies rests not with the party

_ contesting the privilege but with the party asserting it. Weil v. Investment/Indicators,

Research and Management, Inc., 647 F.2d 18 (9th Cir. 1981).

Not only does the party asserting a privilege have the burden of establishing
the privilege, but also has the burden of showing the privilege has not been waived.
Goldsborough v. Eagle Crest Partners, Ltd., 314 OR 336 (1992).

With respect to communication claimed to be “spiritual advice’, a privilege is
available only if the communication is one described in OEC 506 as “made privately
and not intended for further disclosure”. Judicial investigations and Judicial
Committee communications are NOT kept secret. The instructions under which each
congregation in the Unifed States operates requires further disclosure. In fact, the
Tudicial Committee materials from California attached hereto demonstrate that the
details of judicial investigations and Judicial Committees are immediately

communicated to Watchtower headquarters in Brooklyn, New York.

Page 13. Plaintiff's Response to Defendant's Supplemental Memorandum...
Grafmyer v. Watchtower et al.
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The July 20, 1998, letter discussed above also addressed concerns raised in a

prior letter from the Service Department to All Bodies of Elders on March 14, 1997

(attached as Exhibit 5 to Plaintiff’s prior Reply Memorandum). Notwithstanding

Defendants’ argument in its Response and the declarations attached suggesting that
the judicial investigations and judicial committee communications are kept secret, the
contrary is true. The March 14, 1997, letter to the elders in Oregon instruct those

elders to do the following:

It may be possible that some who were guilty of child molestation were or are
now serving as elders, ministerial servants, or regular or special pioneers. ...
However, the body of elders should discuss this matter and give the Society a
report on anyone who is currently serving or who formerly served in a
Society—apgsinted position in your congregation who is known to have been
guilty of child molestation in the past. In your report, ﬁlease answer the
following questions: ... Has he ever been disfellowshipped, reproved,
counseled, or otherwise dealt with? If he has moved to another congregation,
please identify the congregation to which he has moved. Was that
congregation advised of his past conduct of child molestation, and if so, when?
[1f you%“lave not advised them, this should be done now, and you should send
a copy of your letter to the Society in a “Special Blue” envelope.] ....

Defendants, acting through the Service Department, have instructed the
congregation elders (which includes Defendant Lancaster Congregation elders) to
discuss child sexual abuse matters that have been subject to judidal investigations and
judiéial committees (which includes Larry Crabb), communicate that information to
congregation elders where a molester has moved, and communicate that information
to the Jehovah’s Witnesses headquarters. Why? To defend itself from “costly
lawsuits, involving dedicated funds ....” The attached documents from the California
judicial proceedings are consistent with the above instructions. It is Plaintiff’s
expectation that similar documents exist with respect to Defendant Lancaster
Congregation and Larry Crabb.

Page 14. Plaintiff's Response to Defendant's Supplemental Memorandum...
Grafmyer v. Watchtower et al.
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This information, by definition and function, is not protected ‘spiritual advice’

and is responsive to Plaintiff’s Requests for Production.

OTHER MATTERS RAISED IN DEFENDANTS’ SUPPLEMENTAL
MEMORANDUM

Defendants raise three more issues.aftempting to protect the requested
information: no waiver, rights of privacy and the attorney-client and work product
privileges.

OEC Precludes Waiver

Defendants seem to be arguing that even if Plaintiff waives potehtlal claims of
privilege, the elders still cannot be compelled to disclose communications. To begin
with, the communications must first be privileged for a waiver to apply. It is
Plaintiff’s position that he at no time sought ‘spiritual advice’ from the Lancaster
elders or any other elder in the Jehovah’s Witnesses organization. If the Court finds
that the judicial investigations and Judicial Committee proceedings are not protected
by OEC 506, the above defensive position is meaningless.

Third-Party Privacy

Defendants agree that there is no Oregon ‘privacy privilege’ but instead refer
to the U.S. Consﬁﬂﬁon without directing the Court to any particular provision or
controlling authority. Again, Defendants seem to be raising rezsons why they should
not produce discoverable documentation to Plaintiff. This appears to be more of an
exercise of a balance for the Court: the production of clearly discoverable information
versus the possibility that ﬂlirdAParty victims may be identified. In California,
documents were produced by the same Watchtower Defendants employing the same

law firm that provided Judicial Committee documents replete with the names of

Page 15. Plaintiff's Response to Defendant's Supplemental Memorandum...
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victims and those alerting elders t;:> the danger of molesters appointed into positions
of authority within the congregation.

Plaintiffs are willing to enter into an agreement to keep the names of other
potential victims confidential if they so request. Otherwise, the names of witnesses
and other victims are highly relevant and are discoverable.

A&orgey-CIient and Work Product Privileges

As mentioned above, Defendants have the burden of proving their assertions
of privilege, and the attorney-client and work product privileges are no exception.
Plaintiff’s request for a privilege log has been rejected.

In response to relquests seeking identical information, the Napa Court rejected
the assertion of the attorney-client privilege and work product privileges in
connection with documents and testimony that relate to the Legal Départment’ s role
in responding to and investigating child sexual abuse allegations within the
organization. (October 16, 2006 ruling attached hereto as Exhibit G pages 2-3].

The Amarillo Court also rejected the assertion of the attorney-client and work
product privileges in the Amy. B case regarding the requests for the same types of
documents. (Exhibit B attached hereto; see “Documents Withheld as Lawyer-Client
Communications”)

SUMMARY

In their Supplemental Memorandum, Defendants spend a substantial part of
their briefing and argument discussing protected communications. Plaintiffs are not
arguing that there may be truly protected communications that take place in the
Jehovah's Witnesses congregations; Plaintiff is arguing that the information requested

and sought to be compelled is not within the category of protected communications.

Page 16. Plaintiff's Response to Defendant's Supplemental Memorandum...
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Most, if not all, of the documents sought by Plaintiff, and being withheld by

Defendants as privileged, were generated in the context of an investigative,

]

5 administrative, and even adversarial process - hardly the confidential
4 communications to clergy in their capacity as spiritual advisors.
5 The types of communications that enjoy the protection of OEC 506 were fully
¢ discussed by the Honorable Judge Perris in In Re: Roman Catholic Archbishop of Portland
, in Oregon et al. Defendants attempt to recast otherwise unprivileged communications
g into’spiritual advice’ does not carry their burden to prove the existence of a privilege.
9 DATED this 27th day of October, 2006.

NELSON & MacNEIL, P.C.

10

U

5G. Nelson, OSB #74230
Of Attorneys for Plaintiff

11

12 SUBMITTED BY:
i James G. Nelson OSB #74230
Nelson & MacNeil, P.C.
14 PO Box 946 .
Albany OR 97321
(541) 928-9147-Office
15" (541) 928-3621-Fax
16 pilaw@proaxis.com
OF ATTORNEYS FOR PLAINTIFF:
Gregory 5. Love, Esquire
8 Love & Notrris
314 Main Street, Suite 300
19 Fort Worth, Texas 76102
(817) 732-7100-Office
55 (817) 732-7101-Fax
gslove@airmail.net

17

21 Hartley Hampton, Esquire

P.O. Box 946
Albany, OR 97321

Phone: (341) 9289147

NELSON & MacNEIL, RC.
Attorueys at Law

22

23

25

Fibich, Hampton & Leebron
1401 McKinney, Suite 1800
Houston, Texas 77010

(713) 751-0025-Office
713-751-0030-Fax

2% hhampton@FHLG-Law.com
Page 17. Plaintiff's Response to Defendant's Supplemental Memorandum...
Grafmyer v. Watchtower et al.



P.O. Box 946
, OR 97321

Albe

Phone: (541) 9289147

NELSON & MacNEIL, PC.
Attorneys at Law

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24

25

g b o s ‘ .\_"
L b L e oF M

FILED

IN THE CIRCUIT COURT OF THE STATE OF OREGON
FOR THE COUNTY OF MARION

JARED GRAFMYER CASE NO. 06C15281

Plaintiff,
Vs.

)
)
)
)
)
WATCHTOWER BIBLE AND TRACT ) AFFIDAVIT OF JAMES G.
SOCIETY OF NEW YORK, INC,, -} NELSON
WATCHTOWER BIBLE AND TRACT )
SOCIETY OF PENNSYLVANIA, )
and LANCASTER CONGREGATION )
OF JEHOVAH'S WITNESSES, ;

)

Defendants.

STATE OF OREGON )

County of Linn %
1, JAMES G. NELSON, being first duly sworn, do hereby depose and state:
I am one of the attorneys for Plaintiff.

. On information and belief, Exhibit A to Plaintiff's Response to Defendants'
Supplemental Memorandum in Opposition to Plaintiff's Motion Compel Production
of Documents are frue copies of Judicial Committee documents from the California
case styled Tim W. v. Watchtower Bible and Tract Society of New York et al; Case No.
5259; in the Superior Court of the State of California for the County of Tehama.

On information and belief, Exhibit B is a true copy of a letter ruling by the

Honorable Patrick A. Pirtle, Potter County, Texas.

Page 1. Affidavit of James G. Nelson
' Grafmyer v. Watchtower et al.



OR. 97321

P.O. Box 346
Albauy,

Phone: T541} 9189147

NELSON & MacNEIL, BC.
Attorneys at Law

10

11

12

13
14
15
16
17
8
19
20
21
22
23
24

25

On information and belief, Exhibits C, D and H are true copies of excerpts of
deposition testimony.

On information and belief, Exhibit E is a true copy of excerpts of hearing
testimony from Potter County, Texas.

On information and belief, Exhibit F is a true copy of correspondence from the
Watchtower Bible and Tract Society of New York, Inc. .

On information and belief, Exhibit G is a true copy of a ruling by the
Honorable Raymond A. Guadagni, Napa County Superior Court, California.

On information and belief, Exhibit I is a true copy of a denial for a writ
mandate by the Honorable P.J. McGuiness, First Appellate District of the Court of
Appeal of the State of California, Division Three.

DATED this 27th day of October, 2006.

NELSON g MacNEIL, P.C.

<
By/JamesG. Nelson OSB #74230
Attorneys for Plaintiff

Subscribed and sworn to before me this 27th day of October, 2006, by James G.

Nelson. | Q@JM@@ %W

otary Public for Oregon _
My commission expires: _ oy /O« il

Page 2. Affidavit of JTames G. Nelson
: Grafmyer v. Watchtower et al.



Red Bluff Cong. of Jahlvah's
Witnesses
Rt, # 3 Box 40 Meister Ct/

& | QQ\%\Q&\\\\&\\ Red Bluff, Colif. 96060

8-%1=81

tatchtower Bible & fract Soc.
- 2% Columbia Helghts
BTQD-km' Na¥o 1 1201

Doar Brothors,
Ve, an a judicial conmuittee of the Red Bluff Congregatlon of

Jehovalh's Wkineases, have disfellowshippsed from the congregation
Alvin Beapd.

This sction wae teken on August 22, 1381,

The reagon £or cur taking this agtion was for the flagrant
violation of Jehovah's law in respects to fornicatfon. Even though
there seemed to be a measure 0f repentance we pam a comulbtes
all agreed there was no other chokee to make but to remove hinm

. fdom posesidbly contaminating the congregation. The evidaﬁsa that
lead ug to that eonclusion ia as follows:

1. He hom been comaitting oral copulation with three of the
young ones in the congragation. There cges range from five,
nine and eleven yearsn, All such acts wers committad by
him towsrd these young ones. =

2+ Am the Sept, 1, 1981 Vetchbower stated on page 26 par. 23,
ttexerclesa varticulayr eare Lf the wrongdosr has secrstly

garried on gross sin over a long period®. He ammitted to
these acts to the older girl at least three times, the nine
year 0ld gir) ho has been molesting her every siunce she wa s
gin jaare 0ld, the last time was on Aug. 8, 1981, The boy
he molested four or five times lu receut montha,
Beecanse of the number of versons involved an® their femilles =nd
the established pattern of siuning we made the above decisiocn,

yilth you in serving Jehovah,’

. %{m dlenn Hinkle William Miller |

- 0 1l Y st
Yo oues INVelvsp & Hotty m @ﬁ"‘”’- ‘Yl"’{““”% /Mﬂ;w ZM%’L#

Joire ﬁiilllq D 0003
,anun.ﬂll!llly
EXHIBIT_ AT
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RED BLUFF, CA . ol \ ot |
_ _D BLUFF, -Ca Cnnsrgggﬂup Disfellowzhiping or Disassociation Record

arllalle VI WU UG g

WE N ~ DUTR OF DISFRTLOWSHIPING OR DISASSOCIATION v v tog

FERTI

DaTe rENETATED -
. ' = S ; SSROCT 21 1981
e Alyid Hesrd . Dare 07 D¥ELLOWSEWING O psassocumioy o 5/22/81
asoy ... _Porneis, homosexuality (cral sex with two young girds and onme

- 0w

yourig boy in congregation)

: D.;rx nemsricen 3722782 SSR JUK 14 198%

*w DATE OF DESTELLOWEEIPING OR DISASSOCTATION —mmmone

M2 : k:
AZON . e S s

. Dare zEmdraTen .
XE DAYE OF DISVELLOWSHIFING O DMASSOVIATION e, - e —
ASON . et

.DATE REINETATED

. ME Dire 6 DIEVELLOWSHIFDNG OR DISASSOCTATION: m i

80N

. : _ _ D 0004

- DATE REINSTATED

Printed in US.A

| R o XHIBIT_A__

Pane _4,9:_'._{1'5: fow



. e MY MAR 22 1995
QQ&\B&\{\%’I‘IFICAHON OF DISFELLOWSHIPPING OR DISASSOCIATION

(Pleass usa typowriter or neatly print all information in k)

i = 0uT Ren Gluer CH H»TLT
w Neme of congregation City 7 Stste Congrsgation Number
Jrw Hewbersow 12\ \\ o
Neme of disfellowshipped or disassociated person - Date disfellowshi Date reinstated
ar disassocia
Chexkif &ppllcnlﬂc/:mﬂﬁr 00 Ministerfal servant 2 Regular of special pioneer O Listed with the Soclety as
rion fo receive
: : Merarure or magazine

shipments 10 congregation
(I s0, new name and
address should be sent 10
the Soclety.)

Offenu(s) for which.disfellowshipped (if disastociated give reason):

ehild melestarion (Poanen) Remaws 112426, 2%, 32
1\ eog bye Rev 22406

Please give a brief but camplate. review of the matter: (1) What Jed up 1o the wrongdoing? (1) Was the individual previously
colz or reproved? (3) What factors, including lack of .works befltting repentance, convinced you that this action was
necessary? (See Point %3 on other side.) (Usa sdditional sheet if more space Is needed.) K roud
e Molested 2 dildper T T Comaesaviow T MY WA i
A GowT. tHa Has o ComfPegsed omasaxva. l-*‘f*'f"\"é 12 (bt Lyge

< cneamed awd Lived o hypetiizac Gife sTgle Foa eare-

" What evidénce established the wropgdoing, such as confession, two or more wittiessce?
Twe LIMVIwnesses

Blders who served on the committée sign below, (Print or type namss below the line. $ign on the line.) (If disassocfation,
cornmittee selected to ha the matter should sign.) (Indicate who uirved 88 ¢hairman.)

(Zod s ] )

Did individual appeal your declsion?83.© ' If so, this form should be seat (o the Society by the appeal committze with
their letter. If the origitial committes hag further observations they should put them In writing and give them to the appeal
comittes 10 send to the Society. :

If [ndividual was proviously disfellowshipped or disassociated show: . Date
2, Name at that time _3. Date reinstared

'TE: Send original copy of this form to the Soefsty along with §-792 and S-79b cards you have filled out. Retain a copy
this form For the congregation’s confidential files, After the Society recelves thess forms, the §-79b card will b returpad
to you. IF person is reinsiated {or dies) send the S-7b card to the Society, and on your copy of this §=77 form record the date

taternenl {or death).
of refnstaterment (or death) D dod

(SEE QVER) Fristed |n U.S.A.

spy Arn 0 3 1988
“XHIBIT. .
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® .. CONFIDENTIAL

Judicial Commities
Red Bluff North Coengregatignm
Fosdie Lyon Chairman

Jim Henderaon

0N 10/04/94 informed brother L.yon that he waz guilty of child
abuse in & sexwal manner with Neitbhan Dota.

The body of elcers mei on 10/04/84 and set up a judicial
commities consisting of Bodie Lyon, Bill Mullins, Ron Pitte

and L&Ray Reid, Jr.

Ther judicial committee met with Jim Henderson on 10/06/94 at
whiich time he confessed to having pornea with Nathan BH!I an
wn~ baptirxed son of an inactive brother in Palermo
Califoernia. Jim Hendesson advised ws that the situation had
ceased 2 years before this date and that he had come furwavd -
because Nathans father bad found out about this mattar.

The committee soughl advice from the society by telephons
. bacause of the child abuse eafter. Thare was some confusion
generated from the kingdom ministry article dated 0Oct.72
abowt, sins alder than 3 years. The socieily was called again
and we proceedad as = judicial committee after approximately

a weeks discussion by the body.

Hendersons went o vacation for a week and we use the btime teo
inveatigate the matter. We found out that approximately &
pereans knaw of the matiar anpd -that there were some
irregularities in Jip's gtory. We met with bhim again on
11710794 and discussed the matter wiih him further he stuck
te his story. We met with Jim and Donna Henderson on 11/12/54

and discussed tha matter with them further,

A mgeting was requested by Nathan B3 so brother Reid and
prother Lyon arhitrated as PSEEE and Henderson confronted ome
another Henderson said he was firm on hiz gstory 5 said the
imecidents had happenad hutdreds of times and that the most
recent was ove and ome half years agao, Henderson agresd the
incident was ac B8R had stated, thie meeting was an
11719/94 . (The twE=m Father Mother and Son were there)

on 117213784 brather fReed and Brether Lyon met with saveral
other who were named by BEBA as victim but they sa:1d no.

On 11/17/948 judicial committes met with Jim had heard that ha

. was paying blackmail for = similar offence that had occured
in 1972, the matter was tonfirmed that Jim was paying what he

termed restitution for a similar offencs.

D 0009

On 11/17/24 the judicial committee suUgyested he s ﬂphlﬂﬁgar
fit to serve ang was publicly reproved for the Incident with
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CONFIDENTIAL

Vathan @B, the ammoeuncemsnt was made to the congregation at
e service mesting.

Oeer woek later Brother George from Red Blufi South
omgregation came bto Brother Lyon end told him thal 5§ yesrs
& 50 age Tammy Anderson tiacd comeg to him and told him that a
frignd of hers told her that her little brother had besn
malested by Jim at work ¢ Jim is the Regional Manager for The
Swcramento Bes Newspaper) but at the time brother Geerge told
here there was no way it could be trug so {i was forgotien.

On the next mowning brother Lyor was called befare ths
authorities and gquestioned about the mafter bhecause Nathan
father had turned it in to them. During the earlier
wenrtioned questioning brother Lyon ascertained that the
. authorifties had at least 4 other persons who had filed
tomplaints against Henderson but wouwld not press charges.

The commites was re - establishad. Brother Reid
and brother Lyon were able find out that these were not
isolated incidents after both being questioned by the

aythapritises.

Brother Lyon asked brother Pigp and brother aAmy ¢ Any
District Gverseer,.,, Pier Circuit Overseer 3 to sit in on
the matter and on 1Z2/01/84 at the aeeting we determined that
brother Henderson! : .
Mnplested Nathan 88D az previously stated many times,
Henderson had raped Nathan DESR ona Time.

Handeraon had molested Tim W& a yourny unbaptized
publishar in the north congregation.

Henderson was paying blackmail money .

Hendergon tas molasted hig son Grant. _

When gusstionad about the paper boy he couldn't rameaber
whe he was but denied it , we are sure he was lying., He
also cauwght at this time in eother lies he teld the
commitas. Brother Amy and Pier were excused and the judicial
commited mide a declsion to disfellowahip Jiwm Henderson.

LY ENt

The matter is in the public spotlight and due to an agreement
that brother Lyon and brother Reed bhad made with the
authovities all parties have peen referred to the palice and
the name of Jehavah bhag not as of yet been intertwined in

thie matter,

Fim Mendarsom waz shown to have schemed, lied, was devious
and attempted to minimize the severity of tis sin, He was
showin to have a life pattern of homosaxuality and child

mslestation HME is & DANGER to other young boys in the

rongregation and the comrmuniby, He came forwsrd only when

forcad to. He evidencad more worldly sadneggs rather than §

godly , therefore, we felt that ke was unrepentant, g

Tha following scriptures hold the basis for our decisign;

Romans 1124,26,27,3%...... 1Corinthians 618,10, ..

Revalation 2218 ‘\{HEBE_ ﬂ.,_.-
' 5 0 g
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CONFDENTIL

Your Brothers,

Bodie Lyon In. m@gﬁu%‘,ﬁk

Leray Reiad Jr. ____ __
Ron Pitts __n__
Bill Mullains %’.&L%

D 0011
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IEHOVAH'S WITNESSES Rt
North Congregation

16 Reot Avenue
" Red. Bluff, CA
96080

QE e

Watchtowey ' :
25 Columbia Helghts
Brooklyn, NY 11201

Daar Brothers,

" This letter is to inform you that James arso willlno
lenger be serving as Presiding Overseer in the North Congregation.
It wae necessary to remove him because he confessed to committing

adultery.

The Body of Elders has selacted Ronald L, Pitts to serve te-
mporarily as Presiding Overser. $ince Brother Pitts has been ser-
ving as Becretary, the Body descidad to put Gramt L. Henderson in
as SBecretary. Brother Grant I,. Hendergon has been the Bervice
Oversaar, so the Body has chosen Billy J, Mullins to serve in that

pogition.

Both the District QOversear, Brother Amy, and the Clrcuit Over-
geer, Brother Plerre are aware of these changes. Please see the
enclosed 8-29 form for the addraess changes, ;

Your Brothers,
ocld VT Al Ul e thceD
Rona L., Pitts "Grant L. Henderson - B J¢{ Mullins

b 0032
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Qehnvak's Witnosses

\J [l 4
Qe crgak0.
Woaodburn, 0OR. 87071

Dacember 26, 1994

Watchtower Bible and Tract Society
of Naw York, Ine,
25 Columbia Heights

Brooklyn, NY 11201 : 5 ‘& et =

PRRTIRTRPRY L
RO DA

Dear Brothers:

"8 hue T 2 s

g
N

Brother Paul Pierre and I served the North ﬁuagregaitﬁﬁ;afﬁ,

Red Bluff, CA tha week of Nov. 29-Dec. 2, 1994, During “that week “. .
it was brought to our attention that the: elders" had *formed:a> '
Hal . Ty

judicial committee and publicly reproved Brother {F&ig

vho served in that congregatfon as the presiding, ovétseer . #°H

e,
had confessed to sexually. gbusing & youn ‘person’ tha't swag not e’
brother but was asseciated with the Palermo, CA. Congregation..’
His name is Nathan :@see®¥, Nathan had come ‘forward:and. virtually .
forced James Henderson to come forward and confess’ to-his past

gins. :

The local body of elders was informed by Jhmanﬁﬂbﬁdégéoﬁ:

firat that he had stopped committing these sing 3'g§gkaﬁagocgilg
s . -Question.

seemed in view of the Kingdom Ministry of Oct, 1

at

Box," that' this case may not gven ba & judicial ona andi that .
James Henderson may even be allowed to stay in his position.'yThe. .
Judicial committee with Brother Bodie Lyon. =g the  ‘chaifwsn’.
tontacted the Society's legal department and spoké to & brother: .
in the Service Department also, During that discussion 'polnts.
ver¢ mentioned that there had to be repentance back three years.
ago. It was mentioned that some evidenca of repentahce would
have been his confessing hias sing to hie wife. . Also, is there
evidence of Jehovah'a blassing on. him since, It was also
nentioned that at the 1991 KM School a clarification wad made ‘on
page 97, par. 7. " The judicial committee sald thet we should have
added to our book the statement: "except in cases of pornaia."'..

We are hap%r that further avidence came furwatﬂrahd-wejﬁdé-'
e

know that James :
sinors up uantil this past August, But this has brought -up

nderson was comnitting cases of sexual abuse' of

a

question that the body of elders and us traveling brothers would
iike to have answered and that is: ''Are we to take the statement
in the October Kingdom Winistry, “Question Box," as a difinitive
answer on this suﬁiect?' What ebout cases such as this of sexual
sbuge of minors and where it might very well become a public

scandal? Does that change whether this becomes & judicial matter

or not? Also, James Henderson was removed as - a servant or

an

elder in the early '70's in the Marysville, CA area. Now he has
admitted to doing it again. Could we simply say that if it was
3 years -ago that he last committed the act, that he could stay on
as an elder and mot be handled by a judicial committea? That
Kimgdom Ministry doesh't mention anything about something that

D 0012
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-

nay become scandalous and how would the con regation ha’v Ibl
ingwer questions that may come up in the tsrrgito%:y? Alsc,aI ;1:13
that most of the brothers ‘that attended that KN School 1in 1991

did not get the point that they were to f{nsert the statement on .

page 27, par. 7: "except in cases of porneia.”  Gould an tpdate
oh this information be made 8o thatp we can ‘better %énucﬁe a
gf,tuntion as"-I heve just deseribed? TIn paragraph' 2 of 'that
Question Box" article in the last sentence it states: "In Mmany
tages the wrongs occurred prior to the time when the.Watchtower
irew attention to what the Seriptures. say on such misconduct.™

Ve certainly can't saJ' that about many matters today, - So, it-
upda

toes appear that an te would be in order, wouldn't it?:

We met with the judicial committee that fpublicl*y reproved
Jamea Henderson on Wednesday evening after field service and
iiscussed the case. More information had come forward by that
time and 1t seemed wise to speak with the body of elders ahd form
1 Audicial committee again and re<open the case, We met with the
body of elders on Thursday evening and ths judicial .committes
that originally handled  the case was appointed to 're-open.the
tasa, This committee invited Brother Paul Pierre and myself in
ts advisors as we met with James Henderson later that evening.
lr this meeting James Henderson admitted to sexually masturbating
vith another young persen in the congregation, Tim WEmS. After
extensive questioning, he admitted to playing with his son's
texpal organs years before. He admitted that he had lied to the
judicial committee when they asked him if he had committed any
other saxual acts of misconduect. After this Brother Pierre and I
left the Kingdom Hall and we learmed later that the judicial
tommitter had disfellowshipped James Henderson.

The district attorney called the chairman of the judicial
tomnittee, Brother Lyon, in for questioning and Brother Lyon sald

e

thet he couldn't =ay anything that was learned at a judicial .

neeting as it was privilaedged information. He agreed but asked.

for his cooperation in handling this casa. The .brothers have
cooparated very well with the police and the two young persons
that are associated with the covgregations, Nathan gond Tim
¥, have come forward and told the police what Jamea Henderson
did to them as minora. James Handerson was arrested last week
and in two or three newspapers and on television hie picture
appeared and -the story of hisz arrest was mentioned. Thus far
nothing concerning his baing one of Jahovah's Witnesses has been
mentioned. The brothers on the judicial committee feel that this
was praobably bacauze 5f their cooperation with the police and
James Henderson's being ‘diafellowship;ied before the case rsally
became public. We hope that this will continue to be the éase
and that Jehovah's name can be kaept out of this very dirty
gituation. It haz been learned that at least 4 other young boys
of the world came forward in the past and complained about James
Henderson. We don't know to what extent he was being accused but
{t'a apperent that he hasn't etopped his filthy habita of the
'70'8. He does not deserve to be in this organization.

We hope this information will inform. the Sosiety of just
what was done in this case. May Jehovah continue to bless you

brothers thera at Bethel and to give you insight to deal with

DOﬂalg ED Am ""d stl *3‘.

P.S.: Paul Pierre, CA #69 &. E
Brother Bodie Lyon, chairman of judicial committee

‘North Congregation, Red Bluff, CA R
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RECT FEB 1 0 2003

NORTH CONGREGATION OF JEHOVAH'S WITNESSES
Kingdom Hall, 75¢ Reeds Ave., Red Bluff, CA 86080
Correspondence: 13735 Lisa Way, Red BIuff, CA 86080
Phone: §30-527-4823

East Cottonwoad Congragation of Jehovah's Witnassas
/0 Jack Dean
4053 L.aHoma Lane

Cottonwaod, CA 96022 m\%\iﬂf\\&

Ot 2, 1998

Dear Brothars,

This leftet s bafng written ta you concaming James Henderaon, He is currently disfeliowshfppad but Is
attending meetings I your congregation. Even though we fes! you slready know what ha was
disfallowshipped for, we ara writing this tatter in line with the direction from the latter from the Soclaly
dated 3/14/97, as well as the diraction wa racleved at our Kingdom Ministry Schoal In 12/97, canceming
the informing of the bady of eldars of a parsan who Is "known to have baen a child molestetr‘ movim in to

your congragation aven if ha is disfallowshippad.

James Handersan was disfellowshipped from the North Red Btu-r_’f congregation in Decembar 1894 for the
above offense. He served a Jail sentence for his convicted trime and since his relaase In December
1697 has besn attending the maatings In your congregation. Wa write this letter to you 8o as to inform
you this situation,

Thank you for your considaraﬂon in this maﬂer.- May Jehaovah bless your efforts as you work hard for
kingdom Interests,

Your brothers,

Norih Red Bhuif Congregation - Service Gammﬁtae

,w%__.

D 0017



- 2. .8t Jubicial Bistrict of T as

POTTER COUNTY COURTS BUILDING

_ PATRICK A. PIRTLE ANGELA IOHNSOM - COURT ADMINISTRATOR

500 3. BLIMORE E-Malk: johnsoes@co.potianicus
JUDGE PRESIDING Suite 4-C DEBBY MURPHY - COURT REFORTER
POTTER AND RANDALL COUNTIES Ah{anI O TEX‘“!S 1 E=Mall: Jmmnm
EMall; pirtep@e0.potiectx us ! 79101 CHUCK WIEGER » BAILIF?

 {806) 379-2365 E-Mail: wisgrre@eo pollertzus
FAX (B06) 379-6743

March 29, 2004
Hartley Hampton
Fibich, Hampton, Leebron & Garth, L.L.P.
1401 McKinney, Suite 1800

Five Houston Center
Housgton, Texas 77010

Marvin W. Jones

Sprouse Shrader Smith P.C.
801 S. Fillmore, Suite 600
P. 0. Box 15008

Ama_ri]lo, Texa_s 7910515008

Mo DURTLARAEENG T Vet VM gt iyt

GTEEDI'Ys Love.‘.',-f';': 2 B e
Love & Norris * = '
314 Main Street, Suite 300

Ft. Worth, Texas 76102-7423

Ronald T. Spriggs

Law Office of Ronald T. Spriggs
112 West Eighth Avenue, Suite 400
Amarillo, Texas 79101

Re: Cause No. 91,048;(}; Amy B. vs. Watchtower Bible and Tract
Society of New York, Inc., et al.; In the 2512 District Court,
Potter County, Texas

Dear Counselors,

“'On January 30® arguments were presented in the above-entitled and
numbered cause on the Plaintiff’s Omnibus Motion to Compel. At that time
this. Court took the matter undex advisement. Since that time the Court has
granted the Motion for Summary Judgment of the Defendants, Watchtower
Bible And Tract Society of New York, Ine. and Watchtower Bible and Tract

XHIBIT_. 6
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Society of Pennsylvania, Ine. Tharefore, the Plaintiff’s Omnibus Motion to
Compel 13 denied as to those Defendants.

As to the Defendants, Dumag Congregation of Jehovalys Witnesses and
Amarillo-Southwest Congregation of Jehovah's Witnesses, the Court renders
the following opimon:

umente Withheld Under Tex. R. Civ. Evid. 505

The Defendant, Dumas Congregation of Jehovah's Witnesses, bas
withheld several documents responsive to Plaintiff s Requests for Production
38, 4 & 16(b), and the Defendant, Amarillo-Southwest Congregation of
Jehoval’s Witnesses, has withheld documents responsive ‘to Plaintiff's
Requests for Production, 1, 2, 8, 16, 32 33 and 34, based upon Rule 505, the
clergy-penitent privilege.

It is the opinion of the Court that Section 261.202 of the Texas Family
Code creates an exception to Rule 505 that is mot limited to proceedings
brought under the provisions of the Texas Family Code. Bordman v. State,
56 S.W. 3d 63 (Tex. App.-Houston (14** District) 2001, writ refused.
Furthermore, this Court is of the opinion that the documents listed in the
Defendants’ Privilege Log responsive to these requests do not fall within the
protections of Rule 506. Defendants’ objections based upon the “clergy-
penitent” privilege are overruled and Plaintiffs Motion to Compel is granted.

Documents Withh Lawver-Clisnt Communication

Both Defendants, Dumas Congregation of Jehovah’s Witnesses and
Amarillo-Southwest Congregation of Jehovah's Witnesses, have withheld
documents responsive to Plaintiff's Request for Production 13 and 15, based
upon Rule 503, the lawyer-client privilege.

It is the opinion of the Court that the protections of Rule 503 of the
Texas Rules of Evidence do not apply to the facts of this case. Therefore, the
Defendant's objections based upon Rule 503 are overruled and Plaintiff's
Mation to Compel is granted.

DPocumen ithheld ag “Extraneous rials

Both Defendants, Dumas Congregation of Jehovah's Witnesses and
Amarillo-Southwest Congregation of Jehovah’s Witnesses, have withheld
documents responsgive to Plaintiffs Request for Production 5, 18, 23, 24, 26
and 26, based upon a claim that the documents sre neither relevant nor

Lo Y
“ane. 0 L



reasonably calculated to lead to the discovery of admissible evidence and that
they violate the tenants of Rule 609 of the Texas Rules of Evidence.

Having reviewed the requests, the arguments of counsel and the
documents produced by the Defendant for in camera inspection by the Court,
the Court is of the opinion that Defendante’ objections arve sustained and
Plaintiff's Motion to Compel is denied.

Documents Produ uf Redacted

Both Defendants, Dumas Congregation of Jehovah's Witnesses and
Amarillo-Southwest Congregation of Jehovah’s Witnesses, have withheld
documents responsive to Plaintiffs Request for Production 5, 12, 29 and 31
based upon a claim that the documents are neither relevant nor reasonably
calculated to lead to tha discovery of admissible evidence and that these
requests are overly broad.

Having reviewed the requests, the arguments of counsel and the -
documents produced by the Defendant for in camera inspection by the Couxt,
the Court is of the opinion that Defendants’ objections are sustained and
Plaintiff's Motion to Compel is denied. .

Documents Withheld Because the Requests Could Not_be Answered as
Worded ;

Both Defendants, Dumas Congregation of Jehovah’s Witnesses and
Amarillo-Southwest Congregation of Jehovah's Witnesses, have withheld
documents responsive to Plaintiffs Request for Production 32, 33, 34, 36, 36
and 37 based upon & claim that the requests cannot be answered “as worded”.
Specifically, the Defendants maintain that they cannot respond to requests
that reference the “confession” of Larry Kelly because to do so would violate
the “clergy-penitent’, As stated hereinabove, it is the opinion.of the Court
that the facts of this case do not fall within the protections of Rule 505,

Notwithstanding the Rule 505 objection, the Defendants further
maintain that the phrase “Larry Kelley’s confession” is overbroad and subject
to multiple interpretations. For the sake of simplicity, the Court agrees.
Each request, however, further specifies “or allegations of sexual abuse
regarding Larry Kelly”. Therefore, having reviewed the requests, the
argumenta of counsel and the decuments produced by the Defendant for in
camera inspection by the Court, the Court is of the opinion that Defendants’
objections are denied and Plaintiffs Motion to Compel is granted as to that
portion of Plaintiffs Request for Production 32, 33, 34, 35, 36 and 37
referring to “allegations of sexual abuse regarding Larry Kelly”.
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I would request that Mr. Hampton prepare and present an order in
accordance with this ruling. Thank you.

Sincerely,

ﬁm@—-ﬁ——-

Patrick A. Pirtle

ce:  District Clerk
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CAUSE NO, 02-2388C :
KALEENA §., INDIVIDUALLY BND ) 1IN THE DISTRICT COURT OF
AS NEXT PRIEND OF AMANDR ., )
A MINOR )
Plaintiffs )
)
s ) SMITH COUNTY, TEXAS
)
}

WATCHTOWER BIBLE AND TRACT
SOCIETY OF NEW YORK, INC., ]
JEHOVAH'S WITNEQSES South - )
congregation, JEHOVAHN'S )
WITNESSES - East )
congregacion, JEHOVAH'S 1
WITNESSES ~ WHITEHOUSE )
CONGREGATION, WATCHTOWER )
ASSOCIATES, LTD., KINGODOM
SUPPORT SERVICES, INC.,
CHRIZTIAN CONGREGATION OF
JEHOVAH'S WITNESSES, o
RELIGIONS ORDER OF JEHOVAH'S
WITNESSES, JAMES HARVEY,
Defendaﬁrs.

—

241ST JUDICIAL DLSTRICT
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ORAL AND VIDEOTAPED DEPQOSITION Of
CURTLIS HAIL

NCVEMBER 18, 2003

LR R R R R R N S L s R

ORAL AND VIDEOTEPED DEPOSITION OF CURTIS HAIL, produced as
a witness at the Instance of the PLAINTIFFS, ang duly sworn,
was taken in the above-scyled and numbered cause on Novembes
1g, 200}, f¢om 10:59 2.m. to 4:28 p.m., before Julie C. Brandt,
C3R in and for the Scece of Texgs, reported by mathine -
shorchand,lat the Kaliday Inn Eélect, 5701 8. Breadway, Tyler,

Tex2=, purzuant o the Teazz Rules of Civil Procsdure.

KHIB....

T Cmat thits b IA AT mer M= crmn o oo

“ 200

C

.



" Y
: i -
) DEPQSITION OF CURTIS DAVIS HAIL 7
Page 2 Page 4
Do !  CERTIFIED QUESTIONS
Miurtizy Ramoton 2 Certified Quesiton No, I « Page 70, Line 21
3 FIBICH, HAMBTON, LEEBROM & GARTH, L. P, . .
e Mol Cols kb Certified Question No. 2 - Page 72, Une 11
4 14D} MKinney, Stile 1800 k] .
Houston, Texss 77010-2298 4
5 710#51.0025
713,960.8146 [1ax) 5
§ . 6
- AND -
7 : 7
Gregory §. Love - ; 8
8 GREGORY 5. LOVE, ATTORMEY AT 1AW - .
314 Matr Strgel ]
3 suic 300
© Foni Worth, Texas 76102 10
10 B17.335.2800 11
817.335.2912 {fax)
1t gelove@alrmail.nal 12
12 FOR THE DEFENDANTS: 13
Danald ¥Francis Lighty
13 STEVENS, BALDO & FREEMAN % .| l4
Peiroleum Towdr =~ | 15
14 550 Fannin, Suits 400
Beaumont, Texes 77701 16
15 4019,805.5200 17
60%.818.5618 (fax)
16 shldaw.com 1B
17 M5S0 PRESENT: 19
Rabert G, Wood, ). .
18 Richatd L. King 20
C. Dale Marsh 21
15 :
I0 VIDEOGRAPHMER: (oD Shedd, Lagalink 22
> ' 23
22
L] 24
24
5 5
. Page 3 . . = Page &
3 INDEX | THE VIDEQGRAPHER, We'te on the record,
1 Lo 2 Navember 18, 2003, The time &s spproumately 1059 am. I'm
- AppEsrances...... 2 3 the v‘rdaugraplm. Bob Shedd, contracted by Leuabnk of Dallas.
i' Ef,ﬁ,"‘;ﬂ?ms i ! 3 Would you state your 8ppearances « your hame and’
Exdrrination by MR, HAMPTON. ....‘..._, ssngess @ S appeacsnces for the record.
’ ?’J&'ﬁﬁ'ﬁffmﬁa?:;%g@m@m_”“ 169 & MR HAMPTON: Lat's just o for &, Just
8 ... : : 7 swear himin and let's go, 15 that okay?
7 3’2’33&‘;’&’25&'{32’;:?;_.. 8 THE VIDEOGRAFHER: That's fine.
B 9 MR, LOVE; Let te make a statement on (he
EXHIBITS .
9° NO. DESCRIPTION | PAGE 10 recoeg fiest.
10 1 Cover gage from 3 book E.ntm‘id Pa]; 1t 4R, HEMPTOMN: Yeah,
Atter Yoyrsell | to Ml the Flock.....
1 b Pk 5\3 e [ R, LOVE: Do you want mg to do It <ght now?
i 1 Letter ko all elders... s 59 13 MR, HAMPTGN: Uh-huh. ;
1 September 20. 1955 latter to ill badies of 14 MR. LOVE: My name is Grag love. | represent
+ 4 et ”:m t!?; f:::tlv m llb; e f 15 the plaintyis, and | want Lo represent for U record that we
h 'e?;?:.}:m " . rr.iler a__ 1%?;“ 16 teprasent Oee Oee Harvey for the sake of being next friend for
15 17 Amanda Mactin and for the sake of this deposition ang
D b&r 5, 1985 letter (o 4R roult and
16 ’ ﬁ:liieoT ';;:erssezrgs In 51:: United Slaig:i 116 16 tomoirow's depositions; that the vdlness has the permission to
17..6 July 1, 1539 lelter to al bodles of elders.... 110 estify aboul anyihing regarding conndential matters that sh
187 Harch 23, 1592 letrer 1 all boeles of elders., 110 1 et yita mowy .
19 8 ﬁddendum ptas.entzﬂ at the Icquom Mindstry 10 may have digcussed with him or them.
i MRaok.s et 1] 21 THE WITNESS! Okay.
G  February 3, 1993 letter to 3ll bodies of 1l MR, LIGHTY: Thank you.
2) elgers... i 11 7 .
22 10 Aupusc 1 !995 Iattzl tu all bodies of eldess,, 11)
33 1) March 19, 1597 letier to alt bady of elders... ;12 24 CURTIS HAIL,
24 12 James Harvey's publisher cardu.. i T i el
35 1) Letter Heather wiols to James Hareay. oo 156 25  having bagn lical duly swaen, t.esti ed 3s fotlowrs

2 (Pages 2 to 5)
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OEPOSITION OF CURTIS DAVIS HAIL

Page 34 Page 96

1 A, Ther's right. 1 we're discussing, that's, again, part, of the respansitility of

2 Q. And are chlidren taught at zn 2arly age ta place 7 the elder ta shephard the fiock, Righ?

3 their trust and their confidence in the tlders? 3 A. Tﬁal's part of their responsibility as shepherd,

4 A, Thacs cosrect. 4 Q. Aac it falls Inle the functian of keeping the

5 Q. Ao Uhére a fot of children in the Withesses? §  congregacion clesn? '

[ A, Quite a fewr. ) & A Correct, :

7. Q. fhave--[nave heded -~ I've read about the 7 Q. And protecting it from wickedness?

8 sesponsipllity of the gIOers 10 -~ { think to ude 3 ward - 3 i &, Correct. .

g phrast you uled bafore fuich, 1o tel:n' the congregation clean, i Q.‘ Tell rmé zbout the procedure. How does it work?
10 A Right. L0 A, Wall, when 3 ¢ase of wrongdalng is bmugnt'td the
1l Q. 1w heged that - 've heard it said that elders 11 Bhtention of the elders, the presiding overseer, If it's
L2 Nave the responsibiiicy to make suré that nothing ovings 12 brought to the attentian, the body af etders wil Appoint twa
12 reproach to Jehovah's name, Oid | say that roht? 13 elders to Investigote 1o cee If there it any substance o the
14 A Yes Yes . . = : 19 scousation. And if there ls, then they come back and the body
5" Q. ‘Whatdoes that mean? Explain lo me what that 15 of eiders uppoints}: judicial committee of theat with cne as
16 respensibility means. 16 Delng the chaltman of it And then they <all te individual
17 A, By vielating one of the Blvle laws ar prnciples, 17 W

{§  And that shows disrespect for Jehnv'an, and thal brings repteach | 18 tow these bwo elders have previously -- go back a

19 upon his name when one of Jehovan's Witnasses does that, such | 19 Jiti2 — have tatked o (hg individual wha (e accusation wes
20 as Harvey. 20 made aghinst, hnd they find If there's substance to i, then
r Q. Do elders somenmes have to dikciping members of 21 they cantact the presiding overseer, and Ne calls a meeting of
3! the congregation for dolag something that brings reproach to 72t body of elders, And the bedy of elders then Appoints thres
21 Jehovah's name? ' 23 brothes as @ judicial cornmiitee to hear it,
F A, Thats corfect, 14 MR, HAMPTON: Okay. LeU's chanpe the tape,

|28 A} And Is there a system 5ot up for dolng that? s THE WITNESS; Okay. .
Page 85 | Page 97

-4 A.  There's 3 fudiclal system et up to torrect anybody 1 THE VIDEOGRAPHER: End af Tape 1, 1:51,

2 that violatas a fible lavi, , 2 (A break was taken fram 1151 30 1357.)

3 .0 And waz that system sel up by the Soclety? 3 THE VIDEDGRAPHER: We're back onthe record,
4 A. Well, it's based on the Bible. The Blble shows 4 Mavernbes 38, 2000, The time f= 1:57 beginning Tape No. 2, .
5 ugas 5 continulng with the depositian of Curtlé Hall

6 Q. Okav. & Q. Mr. Hali, you ware tefilng me about the procedure

I? A. = hewto set that up, but the Soclety gives us 7 far the diselalinary spstam within the J?lwzh's Withesses..

B direction on i ; ' & Youve gone -- 35 an elger for 30 years, yau've been involved
.9 Q. _The procedure tha's In place was established by the % Inhis many Umes, I'm sure, )
10 Socieny? ' M A Yes

1L A Tnatscorrect. . 11 Q. Youre well amilar with the protesure]

12 Q' Andwlt pant of the elders's responsibility ta the 12 A Right

13 governing body and to the Society 10 follaw that procedure? 13 Q. igsy 1 think tha first thing you said - let me go,

14 A 11650 yau gn thar question. Repaat Ir, pledse. 14 Back Ihraugn it ane make sure [ ynderstand it I there's an
15 Q. It was a bad questlon. 15 allegation of wiongdalng made to «- prought to the eldars's
16 The eldacs ace expacted o follow the procedure 25 16 attention, oo -+ i the first Step that two elders wil be

17 handed down from the Sotiety? 17 ‘qumz

18 A, Correct, 18 Ao fes

19 Q. They don't have the dist/etion to change the 19 Q. Th of elders discusses thy allegation of

0 procedwe? 20 wi000aeing and thoosas two elders (o Invectigala?

E3! 4. No. The procedure’s in place. 21 A They choose two elders,
22 Q. Youcan't decice tomornw, Tor &xample, that you're 22 Q. _Okey. And then what do thoss elders do (o
23 golng to change some asped of that procedure? 23 iesrgate?
24 .*\.. . No. ' 4 ES o 15! E ! Aian Is
25 Q. And this enscipling ~- disciglinary system that 15 Qpeught 2gainst and se If s true

25 (Oanac Qd rn Q7
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Page 100

Page 98

Q. Oway, : "1 been handfed,

A, - and Lalk to him. .ﬂ.sei‘;uus_gn lixe thal, of o Q. Okay. In cases of public ieproof, is the

isg, would be sompthing that tould be -« It weuld have to be 1 congregetion atways told what the person did?

350 thal would caus’i distellowstip for @ judicisl Committae & A Never. : : ’
"4 be get up, o 5 Q. The'tongreqation's never told what he did?

ay. Well, Jer's assume that's what we're talkin [ A, Mever.
about. We're :- ' 7@ Whylsthar

A pltright, ) 8 A:  Because it's confidantial, .

Q- - tglking about a sedous gin, Okay. 5o ihe 9 G, Okay. Al right. Mow let's gat back to the
fwn - the twi glders chosen 1o investigate wolld go tofk to 10 situation where the accused denfes It [n that ¢ase, the
the person who was accused. . 11 -Judiclal commitiee of threse brings the accused and the accuser

A Right, 17 n? :

Q. _And that person would either admit or deny thé 1] A, Right,
ccusation? 14 Q. Ang what happens then? &

A Right, g 55 - A 1 both of them -- if they just stay with be

Q. Hew il he denies the accusation, then what happens? 16 3@Yys/she says or whatever « i the accuser denles It and the

A well, then the committee could be set up and bring 17 other one says I, then there's nothing can be daone,
the one that brought In the accuser in to meet him face to 18 Q. Okay. And why is that?
tacs. 19 A, Bacause of the Bible principles thal we have theee.

Q. Okay. 20 Matthew and Deutergnomy says you have to have atleast two

A, And then they could Betermine what evidence they had | 21 wilesses,
there, and lhen they would detidg on what cousse of action they | 22 Q. Okay. That's the twe witness rule?
neaded lo take, S 13 A.  Right,

Q. Okay. Soif he denles - if the accused denles the 4 Q. Dhay, How i« i It's 3 he sig/she sald and
accusatian, 3 fudlelal committes Is set up. Right? 25 there's nothing you can do about &, s that the end of the

o Fage 99 Page 101 |

A Yes, whether he admits ta It or not. I motter? ) 1

Q. Okay. So elther way, a jugicial committee -- 2 A Ho.. We're tansclous - the glders sre ¢ensdious of

A, Right. 3 the accusation. And untll they can find more evidence to -

Q. -l setup? . ) 4 substantlate the accusation, then they, of course, know It was

And the Judiclal committ=e hes three members? S mede and therg might be & problem there. So they'cs conscious

A, That's cottect. 5 of that, and they're alert to that fact.

Q. And those ore chosen by the bady of elders? 7 Q. M a--Iry perton is accysed a seriaus sin - back

A, That's comect, d S B up. Strike that. : '

Q An_ﬂ'r:m‘\.r: been on a ].udl::tal committes? 9 i'm going _tn sk you aiout how the v withess rule

A, -Rignt, : 1. works. if & person is sreused of 3 serious sin, doesn't matter

Q. Ang ¥ he admits the accusation, they :- what do 1) whatitls, just a serions sin -
thay dot 12 A, Gross sin.

A, Wen, the three of them then judge whether he's 13 Q. Yes, 5 gross sin. ' 30iy. And you have one
repentant or At Ant Wh:e{her he's rtepentant or not is the {4 witngss that says he did IL to me and angther witness says |
taason he's disfelivwshipped oe not, If they discarn that In 15 doA't know whethes ot not hig did it to her, but he did i to
thelr opinion that he is repentant, then they won't 15 me, does that satishy the twa witness rvle?
distellewahip hien, 17 A, s

Q. Gkay. And then is that the end of It} 8 0. %o In & child shuse case, If vou hove -- have you

A Mg 19 ever had a case of child abuse that was witnessed?

. Then what? 0 b, Mever,

A. Well, there's « you could either havg privata il Q. It's not feely to be vntneséeﬂ, isit?
reprocl where nobody knows about it bui those few that was 12 A, Hg. They don'l do thel In fronf of people.
inupived In 1t or if it was of such a aature that the b} Q- But would It satisly the twg witness rule it you had
congregation needed ta know, then they would make public 24 oA accuser Lhat was In a he sald/she 5ald situation wherg he
raprool lo the congragstion and let them know that thai had 15  denied It ang then another accuser that was In a he saldyshe

26 (Pages 98 to 101)
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OEPOSITION OF CURTIS DAVIS HALL

have bean mada 10 ME Soglefy?

Page 126 Page 123
i G.  Diditinvolve (he woman he eventually marrled? 1 A Thacs coreect,
2 4. 5eme, Some, but there was othar cases as well 2 Q. The exhiblt | was 1efesring to i Exhibit 47
3 Q. 5o ne wae disfellowshipped In part for having sex k] A, Yes. Those foems are flled out and sent in g h
4 with the womsn he eventuzlly mardled? 4 Soclety. g i
g A, That's correct, § Q. when g'd you first meet Dee Dead
& Q,  wnen a Judiclal committae -- strike thal, ] A Well, | guess right after James Harvay moved in.
? " Wien two eiders ere appolated o nvestigate 3 gross .| 7 Q. RKINCafer he moved into the — 1o your -
B in -- I5 that the ward you Lsed, a gross sla? 8 A I'monot sure about ig, Bt --
9 A, Qrany .- eny viaktion of Blbte law, - 9 Q. rMovad in whera? .
ib Q. Okdy. They inidate the contact with the accused 10 A, Moved into aur = Iato the £35t conaregation from
11 pacson? 11 the Seuth.
12 A Comga ) 17 Q. 506yau taink you would have mec Dies Dee 2baut he
1l Q. Ihelr - they have & conversation with him thar I3 13 saine time you mel James Harvey?
14 f the lnvestgatiog peocess? 14 . A Probably 3 littie afterwsrds, yes. I'm net clear on
15 A, Corea 15 that, :
16 . Jhe konvarsation is ko thelr rol2 as lnvestigating W . 0 Did you know when you met her tha:'she was Shudyipg
17 ghis accusgrlon? 17 to ke baptizeg?
18 A Correct 18 A o, | dom't réenemibay that.
19 Q. When he appears before 8 judical commites, again, 19 Q. Okay, Oid pou subgequently lessn that she was -
20 i¢s ghe judiclal eacamittee that call bim to appear befora 17 | 20 that she was studying to be baptized?
2 A, Loiredt ) 21 A} oon't recall,
12 Q. His'appearance Is as an accused in 3 judicial 12 Q. DIg you ever xnow that she gol - she was baptized?
23 selting? : 23 A Yes
24 A Carract, Uh-huh. Yes. ' 1 Q. Okay. Wren did you learn she was bapthed?
25 Q. The dlatogue that takas place Is just Wke - It's & 13 A Oh, it was while they were in the East gongregation.
A A .
Page 127 . Page 129
1 - ot ke whal we're dolng here today. 1 Q. Okay. O you know anything about wha she studizd
2" A Right 1 withorwhen?

q: Q. _It's adversarlal, Right? x| A, | oon't know wh she studied with it the Sputh, But
a’ A _Correct. 4 when they moved over 10 our corgregation, my wifs and  studied
5 G, With the judicial committes on one side and him 5 with Jamas and Dee Dee 1 kry to holp them becayss they were

6 defending himsslf. True? B weak splrituaiy,
7 _A._The accusadon Is brought and madie ciear to him, 7 Q. What year would that neve beent
8 Q,_fign. ' 8 A Thatwould be probably maybe ‘94, '95, 1 don1 -
g A, “Then depending on Mg attiuds « 8 I'm just guessing thera. )
10 Q. fgnt. 1a Q. wall, is there some event that you ¢an i it to So
il A+ what takes plage, 11wt cpn-knaiv better whgn it accurred?
12 Q. _And he's in @ delensive posture?: 12 A WMo,
13 A Yes, . 13 Q. Let me ash you THES, Ma, Hall, itk me just 5k you
11 Q. This judiclal committes that investigated Mr. Harvey 14 10 asiume with me that when you were -- when you and your wife
15 for larnication, did any of it ~ any of the allegations 1§ wete swaying with James and Dee Dee, i ybu had known 8 thor
16 involve young women, | mean, under the ade of 187 18 tirne Ihag he had been acqused of Sexwally abusing 8 mme
17 A, Mot to My knowledge, 17 gul - vou knew that Dee Dee hao two young alrs, did you rot?
18 Q. New the forms that are dsgerided in this -- one of 18 A Oh, yezh. | kaew bach of them,
19 hece exhibits that we've tatked about earlier thal's -- that i Q. And il you had kndwea 3t that Time that James Harvey
20 are 0 be filled out when & judicial commiites does its 20 nag been accusad of malestng = lietle gil, could you as an
21 busingss, those forms would heve heen filed out in that case, | 21 2Kged Rave okt Dee Dee abowt thed secusation?
22 wouldn't they! 22 MR, LIGHTY: Gbject to Tarm.
23 A, TRat's cofceet, : 23 £ 1 0om't think { could have,
24 Q. Ang since he was dislelowshipped, 2 report would 24 0. Okdy. DO ybu think Iha( you would have consultad
25 2 the other eloees, Consulied the leness rom the Society, mayse

——

13 (Pages 126 129"
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CAUSE NO. 91,048-C @@B Y

AMY B., IN THE DISTRICT COURT

Plaintiff,

V5. POTTER COUNTY, TEXAS

SOCIETY OF NEW YORK, INC.,
WATCHTOWER BIBLE AND TRACT
SOCIETY OF PENNSYLVANIA, INC.,
INC., WATCHTOWER ENTERPRISES,
L.L.C., WATCHTOWER FOUNDATION,
INC., WATCHTOWER ASSOCIATES,
LTD., KINGDOM SUPPORT SERVICES,)
INC., CHRISTIAN CONGREGATION OF)
JEHOVAH'S WITNESSES, RELIGIOUS )
ORDER OF JEHOVAH'S WITNESSES, )
DUMAS CONGREGATION OF JEHOVAH'S)
WITNESSES, AMARILLO-SOUTHWEST )
CONGREGATION OF JEHOVAR'S
WITNESSES, and LARRY KELLEY,

)
)
)
)
)
)
WATCHTOWER BIBLE AND TRACT )
)
)
)
)
)
)

}
)
)
Defendants. ) 2518T JUDICIAL DISTRICT

i

ORAL AND VIDEOTAPED DEPOSITION OF
LARRY EKELLEY

DECEMBER 5, 2003

ORAT, AND VIDEQTAPED DEPOSITION OF LARRY KELLEY,
produced as a witness at the instance of the Plaintiff and
duly sworn, was taken in the above-styled and numbered

cause on the 5th day of December, 2003, from 9:00 a.m. to

(%1

11:52 a.m., before Dana Fostar Moreland, Certified

shorthand Reporter in and for the State of Texas, reported

P.0O. Box 19628
AMARILLO _ popaxioss
COURT I{EPORTING, INC. ‘ l|:;]l'llo_ﬂ€: [1808{2}03;:;{429;}
' ' oll free: 1-800-658-953+
Certified Shorthand Reporters ———————  juy. 1508) 374-4002
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1 CAUSE Mo, 91,048-C 1 by computerited acenocype machinw #t thg orffices of
YA E . )y I# THE DISTRiCT CQUAY FAERTITRS 5pciggas 112 Hesc Oth Avanum, Sulte 400, &n the
)
3 PaintlfE, ¥ 3 ¢icy of Mmazille, Councy of Poccar; and State of Texas,
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LARRY MELLEY - DRECEMBER 5, 2003

LARRY RELLEY - DECEWREA 5, 2003

EXAMINAT, P

1 MR. JONES: Object fo form. 8 [ 4] A Ves 70
2 A Tes, 2 Q. And you accepled that role wilingly?

3 Q. The flock is the congregation? 3 MR. SPRIGGS: Object to form.

4 A les. 4 "A. Yes. A
5 Q. irue? 5 Q. The eiders are ragarded as leaders in the .
6 A fes. '8 | organization you've told us,

7 Q. The elder is the shepherd? 7 MR, SPRIGGS: Object la form,

8 A Yes, 8 A, Yes.

9 Q. And when tha term shepherd the flock is used in g MR. JONES: Object to form.

10| the Jehcwh's Wiiness Congregation, what that means is 10 Q. Members of congregations are taught to look up

11| thatthe eberis supposed to protect the congregation? 11| to the elders?

12 MR. SPRIGGS: Ohject to form. 12 MR. SPRIGGS: Qbject to farm.

13| MR. JONES: Object to form. 131 A, Yes. '

14 A. fYes. 14 . Members of the congregation are taught to trust

15 Q. Protect the congregation specifically from evil, 15| the elders? _

16} corect? 13 ‘MR. BPRIGGS: Object to form,

17 MR. SPRIGGS: Object to form. 1 A Yes

18 A Tes. 18] Q. Members of lhe congregation are taught to rely

19 Q. And you recognized when you were an elder that 19 on elders to protect them?

20| that was your rale? 20 MR. SPRIGGS: Object to form.

21 MR. SPRIGGS: Object to form, 211 A Yes.

22| A Yes. 22 Q. You said that elders are also responsible for

23 Q. You recognrzed that tha!‘s what the congregation 23| handling the business of the congregation?
24| expectedyou to do? 24 A. Yes,

25 MR. EPRIGGS: Ohject to form, 25 Q. And that would inciude handling the finances of

o OANA FOSTER MORELAAD, CSR DAMA FOSTER HOBRECLAHD, G52
LARAY ssu._f:r - DEGEMBER 5. z:a:l 14BRY KELLEY - DECEHM3ER 5, ;uos

1| the congregation? n 1| elder, did you not? 72 |
2 A, Yes, ) 2 A Yes,

3 Q. That weuld include taking care of the Kingdom 3 Q. And yocu served on commitieas that took car of

4 | Ha? 4| the finances of the congregation?

5 A. Yes. 5 A. |don't remember,

6 Q. Bothin terms of maintenance and in terms of the 8 Q. Did you serve - well, let me ask you this;

7| financial stucture? 7 | Were thare commillees that took care of the finances of

8 A Yes, 81 the congregation?

8 Q. Thatwauld in turn ~ that would - excuse me, 9 A. I think so.

10 The administrative or the business function 10 Q. Were there commitizes that took care of the

11} of the congregation from time 1o time would inelude 11| Kingdom Hall, the physical plani?

12| investigating reports of misconduct? 12 A. I'mnot sure. tdon' think they were called

13 MR. SPRIGGS: Object to form, 13| commitlees or, you know.

14 Q. Correct? 14 Q. _Okay. Well, one thing for sure Is that lha

15 A Yes. 15! function of investigating reparts of misconduct within the

16 Q. The administrative or business side of the 16} congregation are handled by what's called ;udlual

17| elders” job woutd, from time 1o time, include disciplining 17| committees; is that true?

18] members of the congregation who cammitted misconduct? 18 A, Correct,

19 MR. JONES: Object to form. 19 Q. And those judicial committees are acting in the

20 MR. SPRIGGS: Object to form. 20| adrninistrative -~ in the administralive capacity of the

21 A _Yes 21| elders; is thal correct?

22 Q. Jhe elders act in committees oftentimes, do they 22 MR. JONES: Object to form.

23| nol? 23 MR. SPRIGGS: Ohject to form.

24 A Yes, 2 A Yes,

25 Q. Andyou served on commitiees while you were an Zgl Q. _And if the admin -- if a judicial commitiee _I




LARRY KELLEV - OECEMBER 5. 2003 LARAY KELLEY - DECEMBER 5, 2001
s EXAMINAT IO A% DB, HAHPTON,

i - T R T

Inv sligates misconduct and imposes discioline, agaig, 7 1| commitiee, 74
thatfunclion is in the administrative capacity of the 2 MR. SPRIGGS: Ym still going to raise that
eld ws, carrect? 3| seme objection and instruct my client net 10 answer that.
MR. JONES: Object la form. 4 Q. Are you refusing to answer the question that
MR. SPRIGGS: Object to fom, 5| I've asked at your counset's —- based on your counsel's
A Yes, 6| advice and instruetion?
Q. Did you ever serve on a judicial committee? 7 A Yes, [am.
A Yes. 8 Q. When you served on this judicial committes, did
Q. Ophow many timgs? 9| you meet with the accused?
A, | don'i remember. 10 A Yes.
ik Q. Morte than onece? 11 Q. DBid you meet with the accuser?
121 A Yes. 12 & Sometimes.
13 Q. Stading with the first fime you remember being | 13 When you served ot judicial committeas and you
14] on_zjudicial commitiee, what were the allegatiops that 14| met wlth the accused, it was the judicial committee that
18| youwere investigating? 18| initiated the meeting, was it not?
16 MR. SPRIGGS: I'm going to oblact, instruct 18 A Yes-
17] my_dient not to answer that based on Rule 505, Texas 17 MR. SPRIGGS: Object to form. You still
18| Rul es of Evidence, 18| can answer,
19 MR. JONES: tjoin in that objection. 18 A Yes
20 Q. _Now, 'm not asking you for the name of the 20) Q. in other words, Ihe committee had told the
21| inghidual._|'m not asking you for the name of the 21} accused to come meast with them?
221 yictim. I'm not asking you for any specific names or - 22 MR. SPRIGGS: Object to form.
23| dates, Mr, Kelley. 1'm asking you Just fo tell me what 23 A, Xas,
24 the nature of the aliegations that you were mves'ﬁﬁﬁbng 24 Q. And that was in the context of investigating the
25| were the first fime you remember s&rving on a judicial 25/ allegations, true?
T DAMA FOSTER MORELAND, GER DANA FOSTER MORELRMD, CaR
" LARRY KEALLY ~ DECBMBEK 5, Q03 LRERY KELLEY ~ DECEMBEA 5, 2003
F. J'YIK?MJ‘I"MQ NAMPTON
1 MR. SPRIGGS: Objectla form. M 1 MR. HAMPTON: It's what? 8
2 A Yes, 2 MR. SPRIGGS: Arbitrary.
3 Q. Apdthese judicial committees are comprised of 3 MR. HAMPTON: Asbitrary?
4 | how many elders typically? 4 MR. SPRIGGS: Uh-huh.
5 MR. SPRIGGS: Cbject to form, 5 MR. JONES: My objection is that it lends
6 A. . can't remember the minimum required, buf ~ 8 | to infringe upon the First Amendment rights of my clents.
7 Was it usuglly three? 7 MR. HAMPTON: Okay.,
8 A _Yes it was usually three, B Q. (BY MR. HAMPTON) Mgﬂmﬂﬂwﬂ_ﬂiﬂ
9 Q. _Andwhen vou met with the accused, the meeting 9| you and other members of the judicial committees that you
10| was a confrontational meeting, wasn'tit? 10y served on mat with the accused, the purpose was for the
11 MR, SPRIGGS: Object fo form. 11] accused to respond to the allegations that had been made,
12 A _Sometimes. 12} correct?
13| MR. HAMPTON: What's the basis of your 13 MR. JONES: Object ta form,
14| objection? ' 14 MR. SPRIGGS: Object to form.
15 MR. SPRIGGS: What was the question again? 15) A Xes.
16| MR, HAMPTON: What was ihe basis of your 16 Q. Asan elder, were you expected la attend Kingdom
17| objection. 17| Ministry Schools?
18 MR, SPRIGGS: What was the guestion and 18 A. Yes.
19| 1l tell you my objection -- the basis. 19, Q. Did you aitend Kingdom Miniztry Schools?
20 MR. HAMPTON: Why don'{ you read the 200 A Yes.
21| queslion back. 21 Q. When you were an elder in. for example, the
22 o ragoested infremaii: siis. 22 Dumas Congregation, did you attend Kingdom Minisiry
i R t‘~‘PRIGGS It ca!ls for specmatmn 23 Schools?
J MR. HAMPTON: Okay. : 24 A Yes
25| MR. SPRIGGS: I's arbitrary. 25 Q. Every three or four years ar 507
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| WITNESSES and LARRY KELLEY -

REPORTER''S -RECDRD

VOLUME __1 OF _1 __ VOLUME
Trial Court Cause No. 91,048-C
AMY B. . ) IN THE DISTRICT COURT

VS,

WATCHTOWER BIBLE AND TRACT
SOCIETY OF NEW YORK, INC.,
WATCHTOWER BIBLE AND TRACT
SOCIETY OF PENNSYLVANIA, INC.,
WATCHTOWER ENTERPRISES, L.L.C.,
WATCHTOWER FOUNDATION, INC., POTTER COUNTY, TEXAS
KINGDOM SUPPORT SERVICES, INC.,

CHRISTIAN CONGREGATION OF

JEHOVAH'S WITNESSES, RELIGIOUS

ORDER OF JEHOVAH'S WITNESSES,

DUMAS CONGREGATION OF JEHOVAH'S

WITNESSES, AMARILLO-SOUTHWEST

CONGREGATION OF JEHOVAH'S _
251ST JUDICIAL DISTRICT

HEARING HELD ON
JANUARY 30, 2004

on the 30th day of January, 2004, the following
proceedings came on to be heard in the above-entitled and
numbered cause before the Honorable Patrick A, Pirtle, Judge

prasiding, held in Amarillo, Potter County, Texas.

proceedings reported by stenographic machine shorthand.

COPY
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Exhibits 1 through 3 for purposes of the hearing.

45

A.  Yes.

Q. I'm handing you what's been marked as Exhibit No. 2,
Is that a fair and accurate statement of what we're Tooking at
on the screen?

A. Yes, appears to be.

Q. And down at the bottom, we see a reference to
Fibish-Hampton. If I click on that, do we get what you see --
hold on. Let me make one more click.

If we click on clergy, Jehovah's Witnesses
abuse, do we get what you seé on Exhibit No. 37

A. Yes.
MR. JENSEN: Your Honor, we would offer

MR. HAMPTON: we have no objection, Your Honor.
THE COURT: Exhibits 1, 2 and 3 will be
received.
Q. (By Mr. Jensen) Mr. Duggan, 1'11 grab these from
you. And if you will take the stand, 1‘11-pass the witness.
MR. HAMPTON: May I proceed, Youf Honor?
THE COURT: Yes, sir, you may .
QQMIMQM,*.

BY MR. HAMPTON:
Q. Mr. Duggan, we just met earlier today, did we not?

A. That's true.
Q. Should the elders at the pbumas congregation have
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46
reported Mr. Kelley to the law enforcement authorities, in '
your opinjon? ' |

MR. JENSEN: That's a legal question, Your
Honor, |

THE COURT: Could be. Objection as to the form
of the question will be sustained.

Q. (By Mr. Hampton) Mr. Jensen asked you how many
references to scripture you found in that July 1, 1989 letter
to all bodies of elders.

A, Yes, sir.

Q. I believe you said you found twelve?

A. That's correct.

Q. Did you see any references to lawsuits or
Titigations?

A. well, I didn't look for those.

Q. You didn't look for those. So, you can't tell us
whether there are more or less than twelve references to
Tawsuits or Titigation in that letter?

A. No, I can't.

Q. These letters to all bodies of elders, that is one

method by which the watchtower Society gives instructions to

elders; is that correct?

AL Yes.

MR. JENSEN: Your Hencr, I just want to object

to the use of watchtower Society because that's not -- it's

T Ea
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not sufficiently clear.
| MR. HAMPTON: Let me clear that up then.
THE COURT: Thank you, |

Q.  (By Mr. Hampton) Mr. Duggan, we've had a devil of a
time -~ pardon the pun -- trying to figure out what to call
watchtower headquarters, the top of the Jehovah's witness
organization. |

what do you know it hy?

A. well, we call it the society, usually, but 1t's a
very broad term when you dse that. _

Q. Okay. 1Is the society the entity that sends elders
these letters to all bodies of elders?

A. It could be because right now, we're getting our
information from the Christian Congregation qf Jehovah's
witnesses,

Q. Okay.

A. Now, the legal entity, watchtower of Pennsylvania,
that deals with insurance that may affect our Kingdom Hall or
other items like that. |

S0, sometimes it depends upon the
correspondence we're receiving as to who it comes from.

Q. when vou receive instructions in these Tetters to

all bodies of elders, do you interpret that as instruction

coming from the highest level of the Jehovah's Witness

atd on?
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A. Generally, ves.

Q. And that highest level is called the governing body;
is that correct?

A. The governing body are the ones who direct the
teaching, scripturally, from -- for Jehovah's witnesses.

Q. well, actually if you.think of the Jehovah's withess
as an organizational chart, the governing body would be at the
very top of that organizational chart, would it not?

A.. of that scriptural body, yes, it would.

Q. or of that organization.

A.. ~Not necessarily. _

Q. All1 right. Although the governing body of the
organization is a branch level; is that correct?

A.  Yes, _
Q. And there's a branch for the United States except

for a -- Alaska and Hawaii, true?

A. I believe that's correct.

Q. And there are branches for other countries arouynd

the world, other hemispheres or whatever, right?

Q. And below the branch Tevel, there is a district

level: is that correct?

A, Yes.
Q. —_And below the district level is a circuit level that

would include a couple of dozen congregations or so, true?

0
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A. That's correct.

Q. And then that gets down to the local Tevel which ‘s

the congregation?
A. Yes.

Q. But all congregations in the united States branch

are connected at the top of this organizational chart by the

branch office, by the United States branch office, true?

AL Yas.

Q. _And in instructions to all of those congregations

flow down through that branch office to all congregations, do

t not?

A. Y&s.
Q. And all of the elders in all of the congregations

are responsible for following those instructions, true?

A, Yes, they are.

Q. And the instructions that you receive in these

letters to all bodies of elders include many, many different

sorts of things, don't they?

A. Yes, they do. .

Q. You have received over the years letters instructing
you-as an elder and as a member of a body of elders in how to
maintain the Kingdom Hall, true?

A. Yes.
Q. You've received Tetters that deal with such basic

subject matter as how to maintain the files, how to keep the

b e i it 4 B s S 34
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filing system in the Kingdom Hall, true?

A. Yes.

50

Q. And elders don't have the discretion to decide that

they are going to disobey those instructions and use some
other filing system, do they?
A. It's a worley (phonetic) system; it works.

Q. Okay. They don’'t have the discretion to come up

with their own system, do they?

A. No.
Q. Nor do they have the discretion to come up with

their own system of maintaining the Kingdom Hal1?
A. well, that's not really true to a degree. I mean,
we have latitude within the boundaries. Now, they have

CErta1n suggestions and guidelines that we go by.

Q. And you're expected to follow those guidelines, are

you not?

A. Sometimes we use those as a check 1list as a -- 1o

make sure it's done properly, yes.

Q. You've received instruction on how te handle the
revenues collected by the various congregations, true?

A. Yes. _

Q. Wwhere to send those revenues?

A. Yes.

Q. How to handle insurance for the Kingdom Hall?

A, Yes.

EXHIBT B
ﬁgﬁgwﬂgwﬁfﬂlzL—




;1 3 53

1 Q. Do you know any of the elders or presiding overseers
%‘ : 2 | from any of the Tyler congregations?
= 3 A. I don't think so.
. a Q. would you agree with Mr. Hale that judicial

committees are fact-finding committees?

A. That's one of the functions.

Q. Would you agree with Mr. Hale .that one of the

functions of a judicial committee is to make factual

w O ® N !

determinations about the accuracy or lack thereof of

™ 10 |allegations? '
i '

£ | A. Yes,

12 Q. Wwould you agree with Mr. Hale that one of the

13 | functions of those committees is to make recommendations to

14 | the other elders as to what to do with those‘~~ with their

15 | factual determination about the truth or falsity of the

(ST

P

16 |alTegations?
s B AL X think I would have to inject something in that

18 {because the body of elders, as a whole, are not privy to

o 19 |details about a judicial matter. :
'S 20 Q. Okay, f
2 21 A. Now, they may know the outcome or they may know what §

22 |the decision is, but they're not privy to specific details of '

23 | that committee matter unless they are brought +in on that.

j 24 Q. WE11, I may stand corrected then, 1is it the judicial

25 | committee then that makes the factual determination and

R | B
P HIBT e |

iroeen B

2



s e

&1 g
R R

L

1

v o m -~ ,

10

11

1z

13
14
i5
16
17

1B

19

20
21
22
23
24

25

54

actually takes the action to discipline the member?

A. Yes,
Q. . Okay. So, the judicia) committee is not only a fact

finding body, but it also dispenses discipline?

A. It can. Let me back up a little bit because we

select two elders to investigate, first of all, if there's any

basis to an allegation.
And then we go back to the body of elders.

and, I think I'd mentioned this earlier, that we go back to

the elders. The body of elders would select in three

brothers,
Now, those who are the fact-finding commission

or_the fact-finding mission there with the allegation, the

person who is the alleged wrongdoer, and then theg_ﬁiWi select

this committee.

so, they can well be not only investigatory,

but they can also be part of the judicial committee. The only

thing that is brought back to the body of elders, is the fact

-~ is there a basis -- is there a basis for a vioiatiahlof

scriptural Taw or principle.

Q. Okay. T appreciate that clarification. You said

that you have received training in the importance of

i ind nfidentiality of this of material within

the jehovah's Witness organization.

A, Yes.
[

snmT_ €
pw Bl wed A

e Ay et i e B



1 ' 55.
1 Q. -would you agree that that July 1, 1989 Tetter that

] 2 | the court has is part of the training that you've received?

, 3 A, Yes, this is part of the procedure and training that
1 4 | we have.
J 5 Q. okay. would you also agree that this book, "7ake

. 6 | care of vourselves and All of the Flock" -- 1 can't remember
;] 7 |exactly the name of it, y'all refer to it as the flock bhook
: 8 | sometimes, don't you?
] 9 A well, it's a textbook. It's “Paying Attention to |
» 10 | the FTock™ is the correct title. |
= 11 Q. A1l right.: would you agree that that book contains

12 | instructions that elders are expected to follow?

z 13 A. Yes.

J 14 | Q. And some of that instruction pertains to judicial _

- 15 | committees, right? | [

- 16 A. it _does '
17 Q. And part of the instruction actually perta'ins 1o i

18 | what fype of evidence is admissible during a judicial

B

19 | committee proceeding? i
\ 20 " A.  Yes, it does. !
o 21 Q. Now, there is a protocol within the Jehovah's

22 | witness organization about what to do when an elder is deleted

{
23 | as an elder, isn't there? |
4
24 A. Yes.
25 Q. Likewise, there is a protocol within the 3lehovah's




WATCHTOWER

l I BloLE AND TRACT SOCIETY OF NEW YORN, INC.

25 COLUMBIA HEGHTS, BROOKLYN, NEW YORK 11201-2483, LSA.  PHONE (718} 826-3800

July 20, 1998

CONFIDENTIAL
'TO ALL BODIES OF ELDERS

Dear Brothers:

We are here. pmvidmg. for your future-reference, mformanon that was presented at the
15-hour supplmnentmy course for congregation elders on certain serious matters,

Child Molestation: The Society’s letter to afl-bodies-of elders dated March. 14, 1997,
page 2, paragraph 5, states: “[G]Jive the Soclely a-report on anyone who is currensly servingor
who formerly served in a Sociely-appointed position.in your congregation-who is-known to-have
been guilty of child molestation.in the past.” Reports indicate that some eldérs think this
dirac‘dbn'doeemt--apply- if before his -baptism-thmpcmnlmually.ahmuda; child. However, even
in.ench a sithation;the elders should-writs:the:brancly office. This is trile even:if what oceurred
was many years:ago. 1fany body of elders:shas not yet. mpoﬂe::lauch a.matter, they should
immeditely do-so. Furthermiiofe; any carrespondenie put-in the confidential congregation file
about an-individual accused of child molestation,. pmvm or othierwise, should be marked “Do
Narm-.stmy and bekeptindefinitely,

In the Kingdom. Mi.nisufy ‘School. Suppl,ememary Comfor Congregation. Bldm thorc
was a panel discussion in Unit 5b, “USE. DISCERNMENT IN. HANDLING SERIOUS
MATTERS." This portion of the.course addressed questions related 1o the problems associated
with child abuse. Question 6 to the panel asked: “What factors should be consideredin
determining what congregation privileges, ifany,a former child molester can enjoy?” The
answer included:the staterment: - “There-are also legal-considerations.” - Some have inquired about
how and why legal considerations should affect.our recommendations of those whe have been
guilty of child:abuse:in the-past. :

Thosemho__s.gpomwd 0 privilegu of scrwce,m,as elders and: mlmmal mg,
areput mnpomuou of'h'ust. Omwhws extmde.d iviloges.in the:

resu.lt result in costly- ln\\rsmts, mvolviggieﬂlcamdfunds tlut shnuld be uspd to furthcr the Kingdom

work. So, Mom{demﬂons must also.be weighed along with the degree of notoriety; the
t j many years ago the sin-oce andhowﬂaebmﬂlmsnow




TO ALL BODIES OF ELDERS
July 20, 1998
Pape 2

Seriptural Freedom to Remarry: The 1991 Kingdom Mimstry School textbook, page
135, paragraph 1, describes a situation where an adulterous mate unilaterally obtains a divorce
over the objection of the innocent mate. In such a case, the guilty one is not free to remarry.

What if the innocent mate consents to the divorce by sighing the divorce papers? Does
this free the guilty mate to reman-y? Yes, Jesus’ counsel at Matthew 5:37 applics here: “Let your
Yes mean Yes, your No, No,” 1f the innocent mate, perhaps in an éffort to protect herself
financially or to obtain custody of children, agrees o a divorce obtained by her adulterous
husband, the adulterous one is then free to remarry. Althongh the inpocent one may claim
forgiveness, by signing the divorco papers she indicates her rejection of the adulterous mate,
Since she has rejected that-one, she holds no-fiirther claim on him, and he:is Scripturaily free to

Anotheér situation involving the Scriptural freedorm to remarry-is-where an unseriptural
divoree is obtairied and then, some time lster; one of the mates-commits fornication. In sucha
case, does ezthcr onehavea Smptw-al basis to-remarry?

If aman mkes ithe mmatwe and divorces his mate without a Scnptm-al basis and his
divorced wife later commits adiiltery, both are:freeto remarry.. Thig iz because, by his previous
unscriptural action of divorcing his-wife, the husband-has given evidence of his wanting to reject
her. -Whatis'stated in the 1991 Kingdom:Ministry School-textbaok, page 135, paragraph 6,
applies: “A:person-who commits-adultery after having been divorced by his-or her.mate on.
unscriptural grounds would be Seripturally free to-remarry, since he or she had-already been
rejected by the mate that. obrained the divorce. ” However, the converse is not nauoassnly true.
If'flie one'who-initisted the unscriptural divoree later commits-adultery; that one is-still abiligated
to confess to the mate, although they aré legalty divoréed: The innocent mate must be given the
opportunity to determine whether to'forgive or noti- Howevcr, in “both. cases, the one commnttmg
adultery would need 10 mest with a‘judwml conimiltee. '

While the pnnmpleﬁ outlined-above should prove hclpfui in-handling inquiries from
publishers about the Scriptural fresdom to remarry, the elders should always exercise extreme
caution when providing-an anewer. They should never inform a publisher that there appears to
be a basis for Scriptural freedom to divoree and remarry, unless conclusive evidence has been
esiablished (1) that adiltery was commiitted, (2) that the innocent mate has rajected the guiity
ong; and (3) that-a legal, final divorce has beéen-obtained. Beceuse of the numerous factors
involved im-such matiers, in-many cases it will be best to write the Society, When doingso, -
always provide as mariy details as possible, including the: names of the‘lndividuals involved. - The
Socicty will then provide the needed nssigtance.

When a-divorced brother oi Sister wishes to temarry'.'thtoldmshnuld kindly request to
see the divorce papers to make sure that that one is Jegally free to do so. They shiould also
determine that it has'been established that both-parties involved are Scripturally free to remarry.
(Matt; 19:9) This willhelp servarits of Jebovah-to preserve the: cleanness of the-congregation and
avoid entering adulterous marriages. -Always-review the Society’s letter 10 all bodies of elders

m,._ﬁ'?, F_....w- |
TR f;L 5



TO ALL BODIES OF ELDERS
July 20, 1998
Page 3

dated May 15, 1988, regarding guidelines on wedding procedures before agresing to solemnize
any marriage.

Please be assured of our prayers on your behalf as you endeavor to fulfill your weighty
responsibilitics as shepherds of the flock. We send herewith a warm expression of our Christian
love and best wishes,

Your hrothm.

or NEwW YOHK lﬂa

P.S. to Body of Elders: At the next mecting of the entire body of elders, the presiding overseer
should have this letter read and should have each-elder make the following notations in the
margins of his personel copy of the 1991 Kingdom Ministry School textbook:

On page 93, next'to pasagraphs 10-11; Seo the Saciety’s lettets dated July 20, 1998; March 14,
1997; August 1, 1995; February 3, 1993; March 23, 1992; and July 1, 1989,

On page 135, next 1o paragraphs 1-6: See the Society’s letter dated July 20, 1998,

R £
0 b 3




ENDORSED

Plaintiffs' Motions To Compe} Discovery came on for hearing on October 13, 2006. The
coury, having read and considered the papers in suppont of and in opposition to the motion and
having heard oral argument, 100k the motions wnder subsmission snd now rules as follows:

The Watchtower defendants have informed the plaintiffs 1hat, at the depositions of four
Chﬁ'eh Elders, they will invoke the clargy-penitent privilege and ohject 1o “any inguiries
concerning judicial investigations and judicial comminees.” Plaimiffs seek an arder compelling
the deponents to anend their depositions and 1o respond 10 such inquiries.

AR

0OCT 1 6 2006
Clerk of the Napa Sugerior Court.
By: ML P08
Deouy
SUPERIOR COURT FOR THE STATE OF CALIFORNIA,
COUNTY OF NAPA
CHARISSA W_, etal,
' Plaintiffs,
v, Cax: mﬁ 26‘12191
TECP No. 4374
WATCHTOWER BIBLE AND TRACT Frea——— -
SOCIETY OF NEW YORK, et al. DUIIJNS NG S omnows
Defendants,



This cour bag previously ruled in the Track I cases that the penitential communication
privilege does not apply to communications between the alleged abusers and the Judicial
Commiree. {See Court's ruling of September 29, 2005.) Although that ruling is not res judicata
in non-track 1 cases, defendants provide no convincing reason why the couct should nle
differemly in this ¢ase, For the reazons expressed in the earlier ruling, the court concludes that
the witnesses may not ascert the penitential communication privilege, To the extent the motion
alse cncompasses the production of documents, defendants shali produce responsive documents,
regardiess of when they are dated. As plaintiffs note, it is possible that documents dated afier the
allegad abuse will contain relevant informarion. For these reasons, plaintiffs’ motion #1 is

Plaintiffs have noticed the deposition of the Church dofeﬂd.mhs.' Pearson(s) Most
Knowledgeable (PMK) on a number of specified topies. Defendamts bave objected to six argas
of inquiry, again invoking the clergy-penitent privilgge. For the reasons discussed above and in
" the court’s carlier ruling. the court finds that the clergy-penitent privilege doss not apply to these
areas of inquiry. Defendants also object to the scope of the document requests, claiming that
docamenits that post-date the aileged abuse are not selevant or likely w lead to the discovery of
admissible evidence. As above, the court finds that the documents are dizeoverable. For theas
rcasons, plaintiffs’ motion #2 is GRANTED. '

Plaintiffe previously issued a PMK deposition notice concerning *any and ali policies that
the Jehovah's Witnesses orgirxinﬁon had for handling accusations and proof of chitld sexual
abusc from 1970 1w the present.” During that PMK deposition of Mr, Breaux, he identified
functions that wers handled by the Legal Department cathet than by the Service Dieparment,
where he worked, Ax to these, he lacked the information necessary 1o provide résponses.

Plaintiffs subsaquently noticed a PMK deposition to inquire into (1) the organization,
staffing and operstion of the Lepal Department; (2) the Legal DW:’: 10l¢ in responding to

26-22191
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and investipating child sexual abuse allegations within the organization; (3) the development and
use of "Child Abuse Talememos™ which were forms developed to abtain and recard infarmstion
conceening raports of sbust (blank forms were produced in ditcovery); (4) recosds kept by or
undier the direction of the Logal Department coneeming allegations of abuse; and (5) spswers
givunb“mqqaﬂﬁm;_omtdmdmmdmcmm

Defendants have objecied that thest areas of inquiry are peotected by the aromey-client
and/or work product privileges, As o the first twa categoriss, plaintifis contend that they .
concern only pelicies and kmplemnentstion, and do not invade any privileges. As b categotics 3
and 5, they aysert only that the requested information 1s related 10 the blaok docinents they
sleady received in discovery, snd that the informarion goes to the heart of their case. Finally. &
10 calegory 4, they claim again, that no privileges would ba invaded, bocause they seel general
information abonst the types of rocords kept by the legal depaniment,

Tha cours agreos that items 1, 2 and 4, which seek general stroetura), polizy and
orgerizational information conccrming the Legal Department, implicarc neither the attomey-
cliént nor the work product privileges. hems 3 and 5, on the other hand, sesk protected
information, As set forth in the declaration of the Chanch's sss0¢iats general counsel, the
Telememo formos ars completed by stiomeys or Jepal assistnts based upon information provided
them by congregation slders, and arc used §o assist ini giving legal advics 10 the elders, as clienta
of the Legal Department. Similarly, sny compilstion of information, as from the “survey
questions™ constitutes aftorney weork product apd is not distoversble.

Por these reasons, the couxt will GRANT the motion 48 1o itemns 1, 2 and 4 and will
DENY the motion as to iterns 3 and 5.

Daed:\0 16 loé
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TiE Y. Vs, Katentover, Temara Superior £o0ft Actlon Mo, 51594

F_ PRGE 25 SHEET 6 —
1 A, Yes. 1 2ppalniad positions within the congregalion belng
2 0. Hov, @ diStclct overseer, 2 branch coamlttee 2 oelders and ministerial servants; right?
3 . aeabar, and a clecult overSeer In additien to having 3 A, Yes.
4 {hose titles they're also elders; correct? 4 §.  Of course, the alders ere priwacily
p9:33 5 Ao Yes. #9:35 5 responsidie for the operation af the congregation;
2 Q. And those positlions are all positions that £ correct?
7 gre appointed by the branch offlca; corréct? ? R- Yes.
] k. Ves, s_ G. Do Yoy see |n that paraoraph 12 vhere I have
9 Q. S5ou nobody votes an @ cIPCUIt overseer, thet's 9 high)ighted that 1t reads: 11 95 the responsibilqty
#9:33 17 an appeloiment that*s Delmp made; correct? 93:35 ¥ of the bods ofF etders to see that Lhe congregation Is
11 h.  Yos. 11 aanaged according to the dire¢tives af the Govérning
12 0. Al the very bottan there's 3 sentence that 12 Body?
13 starts [1ke the zona overseer. 00 gou See that? 13 BR.  Yes,
" A, Yes. ) it} &, 1s that your understanding @s vel1?
#9:33 15 0. And i1 reads that he, and I asguae 14°s 29:38 18 R Yes,
% ceferclng to the disirict overseer, Is chargad vith 16 0. Ther 11 gtes fobther to dascribe different
17 the responsihiiiiy 1o assure that atl of The 17 offices within the body at wlders. And voutre
18 activities ¥p the district conform {e the directars - 18 famlliar with those offices, are you fot?
19 directives of the Governing Pody. Did I read that 19 R Yes,
©9:34 28 m5ULY right? @2:36 2p Q. you've probadly held @ few of those; carrect?
21 B. Yes. 21 i, Yae,
2 0. Is that your understanding of @ aistrict 2 0. S0 gou're familfar vith tha fact that one of
24 averseer's charge and rasponsibtl (tg? 23  these appointed gfders s algo golng 10 be appointee
24 A Yes, 4 to tha pasitlan of presidiny overéear: correct?
89:34 25 * 0. It gou vould turh the page with e and Took 09:38 25 R Yas. E
29 0
— PAGE 48 punma PAGE 32
L gt paragraph 14 where it reafst The responsibiiity of 1 Q. There may be =~ There vill be SONGDODY
2 atl of these positions IS to assore the ually and 2 @ppointed as 3 secretsry. & service overseer. a
3 gneness of the congregations throegkaut ine world with 3 wvatehtover study corductar, asd theacratic wipistpy
4 1ne glrectlon of the Governing Body. d  school oversger; cofrect?
83:34 § - Is. that gpur upderstandige s wall? #3:36 5 & Yes,
& A Yos. & 0. And In smaller comgregations 1t's nel wnheird
? 9. 5p essentially gl] the romgregatians operats ?  of thal one persen wipht £(1) more than one pusition;
8 fhe Sawe; rlont? B correct?
9 a.  Similarle. 9 b Yes,
B9:34 18 0. 3pd ingg're all psing the same Insiruciions $9:38 1@ Q. Finally, in that parageaph 18 1t refers 10
1 directions |n their operatjons; correct? 11 the nglerials betng Covered in the meelings s beinp
12 b Yes. 12 preseslbed by the Governing Bedy to assure that ] ¢f
12 0. Haw, within esch comareastion there’s a body 13 ther are recefving the samg Instructien and
14 of elgers; correct? 14 Intarmatien. Do you sge that?
B9:35 15 B, Yes. $9:36 15 R Yes,
16 0. And these elders are appolnted by the tranch 16 0. Anf that's true, Isa't 1t?
17  office as well, are they noty 17 R Yes.
18 A Yes. 18 Q. And that Infereatlon and direction is belmy
19 G. hnd ihera are s terms of appolnted 18 pravided by the branch office: Cerrect?
#9:35 20 leadership In the comgrepation there's prlasrily the Bo:3E 28 A Yes,
21 elders; correct? 21 Q. Huch 1ike the gase of Red BIUFF, thare vound
22 A, Ministerlal servants are also there to assist 22 up having the need for more than one conuTegation fn &
23 the elders. . 23 cltys eorrect? E
24 0. That ¥as gulhg to be &y foliov-up question, o TR, SCENACK: 1w quiRrg to edject. I'w nod
£9;35 25  thet thers are two iwpes of npsitlons that are £9:37 25 clear what gou're asking-
e ; "
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IN THE COURT QF APPEAL OF THE STATE OF CALIFORNIA
' FIRST APPELLATE DISTRICT

— FILED |
Comtol appd!’lﬁl Appainia Digdet
Plane Hechort, Croth
WATCHTOWER BIBLE AND TRACT Oy Oy Clok |
SOCIETY OF NEW YORK ET AL.,
Petitoners,
v, ’ _ Al14329
THE SUPERIOR. COURT OF NAPA . .
COUNTY, {Judiciat Coumcil Coordination
_ Proceeding No, 4374; Coordinated
Respondents; with Napa County Super. Ct. No. 26-
TIM W., ET AL, 22191)
Real Parties in Interest.
BY THE COURT:"

The petition for a writ of mamdate is denied.

Dated: __JUL < 6 206

— r

" McGuiness, P.J., Parilli, J., and Siggius, 7.

MCGUINESS,
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STATE OF OREGON
Marion County Circuit Courts

_ NOV 07 2006
e T3
LT RES FILED |
WL 3 W
15
IN THE CIRCUIT COURT OF THE STATE OF OREGON
FOR THE COUNTY OF MARION
JARED GRAFMYER,
No. 06-C-15281
Plaintiff
DEFENDANTS' THIRD
V. MEMORANDUM IN OPPOSITION TO
PLAINTIFF’S MOTION TO COMPEL
WATCHTOWER BIBLE AND TRACT PRODUCTION

SOCIETY OF NEW YORK, INC,,
WATCHTOWER BIBLE AND TRACT
SOCIETY OF PENNSYLVANIA, and
LANCASTER CONGREGATION OF
JEHOVAH'S WITNESSES,

Defendants.

This Memorandum addresses the Court’s questions at the recent hearing of plaintiff’s
motion to compel production of documents from defendants. |

Plaintiff references and attempts to interpret defendant Watchtower’s religious
publications, such as Pay Attention to the Flock, a 158-page handbook: issued to Elders of
Jehovah’s Witnesses, to support his allegation that the judicial committee process is
“adversarial” and not intended to provide “spiritua-l help” to the wrongdoer. Therefore,
argues plaintiff, the documents he requests are not subject to the clergy privilege.

However, the Court should first hold that plaintiff’s position violates the First
Amendment. “Civil courts can no longer inquire into questions of church doctrine.” Decker

v. Berean Baptist Church, 51 Or App 191, 197 (1981).

Page I- DEFENDANTS' THIRD MEMORANDUM IN OPPOSITION TO Bullivant{HouserBailey PC

PLAINTIFF’S MOTION TO COMPEL PRODUCTION 588 5.W. FiRth Avenue, Sute 300
Portland, Oregon 97204-2089

Telephooe; 503,228.6351
Pricsimile: 503.295.0915
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This is why courts addressing this specific issue hold that civil courts cannot review
and interpret the meaning of church handbooks, including minister’s handbooks.

In Odenthal v. Minnesota Conference of Seventh-Day Adventists, 632 NW2d 783
(Minn App 2001), the plaintiff alleged that a minister violated the standards of pastoral
counseling as set out in the defendant Seventh-Day Adventist Minister’s Handbook. The
trial court allowed the plaintiff to offer this handbook into evidence.

On appeal, however, the Minnesota Court of Appeals reversed the lower court’s
ruling, holding as follows: “The First and Fourteenth Amendments permit hierarchical
religious organizations to establish their 6% rules and regulations for internal discip]ine'and
government. [Citing a U.S. Supreme Court case.] The district court here, however,
determined that certain provisions in the minister’s handbook set out standards applicable to
appellant and determined he did not meet these standards. In effect, the district court
concluded that a minister who did not follow these ethical codes and counseling guidelines
stepped outside of the role of a minister. By inferpreting and analyzing the language and
intent of the minister’s handbook, the district court did precisely what the First
Amendment forbids, resulting in the excessive entanglement of the district court in
‘religious doctrine, practice, or church polity.’” 1d. at 788-789 (emphasis added; citation

omitted); rev'd on other grounds, 649 NW2d 426, 436 (Minn 2002) (still holding that

interpreting the Minister’s Handbook is impermissible).
An examination that goes right to the heart of the beliefs and practices of Jehovah’s

Witnesses is thus impermissible under the First Amendment. This Court cannot inquire into

questions of church doctrine. Decker, 51 Or App at 197.

For this Court to question the purpose of a church judicial committee as outlined in
the declarations of Elders Campbell and Morris based on the Court’s (or plaintiff’s)
interpretation of Pay Attention fo the Flock or other religious publications of Jehovah’s

Witnesses runs afoul of the First Amendment and the related provisions of the Oregon

Page 2— DEFENDANTS' THIRD MEMORANDUM IN OPPOSITION TO Bullivant|Houser{Bailey PC

PLAINTIFF’S MOTION TO COMPEL PRODUCTION §5% §.W. Fifth Averu, Suite 300
) ; Pertland, Orogon 97204-2067%

Telephone: 303 726,6351
Faogimile: 503.095.0915
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Constitution. This is another reason why plaintiff's motion should be denied.’

Second, and without waiving this constitutional objection, defendants will also
address the Court’s concern that Exhibit 2 to Plaintiff’s Response to Defendants’
Supplemental Opposition, pages 6-12 (“Plaintiff’s Exhibit 2), which contains selected
excerpts from Pay Attention to the Flock, appears to contradict defendants’ assertions that the
goal of a judicial committee is to provide spiritual assistance to those who have erred, with
the hope of assisting them to regain their spirituality and relationship with God. (Campbell
Declaration  15.) |

Specifically, the Court has been led to believe that Plaintiff’s Exhibit 2 suggests that
the judicial committee is “adversarial” and an “inquisition,” rather than about spirituality and
helping the erring one. The Court is also of the impression that Plaintiff’s Exhibit 2 paints a
very different description of a judicial committee from the description submitted by
defendants’ declarants. The Court also wonders whether the procedures outlined on page 7
of Plaintiff’s Exhibit 2 were followed in this case, and requested an explanation of how such
documents would be protected by the clergy privilege codiﬁgd in OEC 506.

The Supplemental Declaration of Merton V. Campbell (“Campbell Declaration 11”)
attached hereto; a review of other portions of Pay Attention to the Flock; the 1981 Kingdom |
Ministry School talk outline, Helping Elders With Judicial Matters; and other publications of

Jehovah's Witnesses published long before the instant litigation, which are referenced in Mr.

Campbell’s first Declaration, support Defendants’ assertion that the stated goal of judicial

! The First Amendment to the U.S. Constitution provides that “Congress shall make no law
respecting an establishment of religion, or prohibiting the free exercise thereof.” The First
Amendment is made applicable to the states through the Due Process Clause of the
Fourteenth Amendment. State v. Fanus, 336 Or 63, 88 n. 26 (2003). Article 1, Section 2 of
the Oregon Constitution states that all “men shall be secure in the Natural right, to worship
Almighty God according to the dictates of their own consciences.” Article 1, Section 3 of
the Oregon Constitution states that no “law shall in any case whatever control the free
exercise, and enjoyment of religeous [sic] opinions, or interfere with the rights of
conscience.” (Emphasis added.)
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committees is to assist a wrongdoer, if possible. This is the type of spiritual help that is

2 .priviiegcd and immune from discovery under OEC 506.
3 The following excerpts are found at Pay Attention to the Flock Unit 5(a), Overseers
4|| ‘Ruling for Justice Itself”:
) “Your Aim Should Be to Help the Person.” (Page 96, par. 6)
6 “We want to help individuals to stay within Jehovah's spiritual paradise.” (Page 96,
71| par. 7 (emphasis added).) |
8 “Try to restore the individual, if this is possible.” (Gal. 6:1, fin.) (Page 98, par. 5
9| (emphasis added.))
10 “If efforts to restore bring no response, disfellowshipping is in order.” (Page 98, par.
11]|6)
12 “If there is no response to efforts to bring about repentance, the wrongdoer should be
13 disfellovxlrshipped.” (Page 98, par. 11)
i4 “Your goal in dealing with unbaptized publishers, whether youths or adults, is fo help
15| them.” (1Thess. 5:14) (Page 99, par. 5 (emphasis added).) '
16 “Purposes served by disfellowshipping:™ ***
17 “May correct the unrepentant wrongdoer, bringing him to his senses.” (2 Cor. 2:6-8)
18|| (Page 101, par. 3, 6) |
19 Also, the following excerpts are found at Pay Attention to the Flock Unit 3(b),
20|| Sharing on a Judicial Committee”
21 “The Judicial Committee”
22 “Other cases of serious wrongdoing require special attention by the elders in order to
23 || determine wheat is nee.ded to help the reﬁeﬁfant wrongdoer and to preserve the spiritual
24 || health of all in the congregation. (Page 105, par. 12, 13 (emphasis added))
25 “You must ask pertinent, discreet questions to isolate main issues and determine how
26 || or why a problem developed.” (Page 112, par. 1)
Page - DEFENDANTS' THIRD MEMORANDUM IN OPPOSITION TO Bullivant/Houser{Baitey PC
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“Elders need to treat the accused kindly and respectfully, never harshly.” (w89 9/15 p.
19) (Page 112, par. 3)

“You must exercise mercy in matters of judgment, not only by showing compassion
in the judgment rendered but also by expressing kind consideration and pity in your efforts
both to bring wrongdoers to repentance and to heal and restore those who are repentant.”
(Rom 2:4; Jas 5:14-16; Jude 22, 23) (Page 112, par. 5 (emphasis added))

“Even though the wrongdoer is guilty of a serious offense, elders on the judicial
committee realize that their aim is to recover the one who has fallen into a wrong course,
whenever this is possible.” (Jude 23) (Page 1 13, par. 4 (emphasis added))

“If he listens to them, showing true repentance, it may be that he can be retained as a
brother and thus be spared being disfellowshipped.” (Prov. 19:20; compare Matthew 18:15-
17) (Page 113, par. 5)

“Neither the gravity of the wrong nor bad publicity finally determines whether the
person should be disfeilowshippéd; rather, the determining factor in the individual’s sincere
repentance or the lack of it.” (Page 113, par. 6)

“Some ﬁ'lanifest repentance right after their sin by taking steps immediately to
confess; others manifest repentance later, even during the meeting with the judicial
committee.” (W83 1/1 pp. 30-1) (Page 113, par. 7 (emphasis added))

“It is in the person’s favor if he voluntarily confesses, but the determining factor is: Is
he repentant?” (Page 113, par. 8)

“If all reasonable efforts have been made to readjust the one who has committed
serious sins and yet he remains unrepentant, he must be disfellowshipped.” (1 Cor. 5:1, 9-
13) (Page 115, par. 12)

The following excerpt is found in the 1981 Kingdom Ministry School outline for
Elders, Helping Elders With Judicial Matters:

“In meeting with wrongdoers, [the] committee’s goal is to help the offender.
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Page 6~ DEFENDANTS' THIRD MEMORANDUM IN OPPOSITION TO

Always deal with wrongdoer in love

Avoid adopting the appearance of prosecuting attorney when interrogating erring
ones.

Committee should show same consideration that would be demonstrated by a wise
and loving father in dealing with his son

Ttis well to remember the loving way Jehovah deals with us

It is helpful also to keep in mind that the life of an individual is Jehovah’s and not
ours. (Ezek. 34:22; John 17:12) |

Even where disfellowshipping is necessary, @ warmhearted approach coupled with a
deep concern motivated by love on the part of the committee may contribute to an early
repentance and ultimate reforinétion of the individual.” (Emphasis added.)

The above excerpts show that, contrary to plaintiff’s efforts to characterize the
judicial committee process as an “adversarial” proceeding, the Judicial committee attempis
to restore the wrongdoer to spiritual health. The judicial committee procedures outlined in
Pay Attention to the Flock, including those referenced in Plaintiff’s Exhibit 2, are not in
conflict with the goal of restoring the wrongdoer to spiritual health.

To the contrary, the judicial committee procedures in Pay Attention to the Flock are to
assist Elders to conduct the meeting in an impartial, respectful, and kindly manner, not an
adversarial manner, so as to obtain all of the relevant facts regarding the sin, what fed to the
sin, and the wrongdoer’s feelings about his sih, so that Elders have all of the necessary |
information to offer needed spiritual help to bring the wrongdoer to repentance, if possible.
(Supplemental Campbell Declaration § 7.)

Likewise, the disfellowshipping of wrongdoers whom the judicial committee Elders
cannot help to repentance is not in conflict with the goal of restoring the wrongdoer to
spiritual health because even in those cases, the judicial committee hopes that the

unrepentant wrongdoer will eventually realize the error of his ways and repent.

BollivantHouser|Bailey PC
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Regarding the Court’s inquiry about the use of $-77 and $-79 forms in the case at
hand, since Jerry Crabb, who allegedly abused plaintiff, was disfellowshipped, those forms
were completed by the judicial committee and sent to the Service Department of the U.S.
Branch for review by the Service Department Elder assigned to review such forms received
from Oregon congregations. (Supplemental Campbell Declaration § 5.)

However, the judicial committee’s notes are not sent to the Service Dcpanmf:nt. The
$-77 and 8-79 forms completed b.y the judicial committee and sent to the Service Department
identify the alleged sin and summarize Ithe facts that support the judicial committee’s
decision to disfellowship the wrongdden This allows the assigned Service Department Elder
the opportunity to review the decision of the judicial committee to ensure that there was a
Scriptural and factual basis for the decision. Id.

OEC 506(1)(a) states that a “confidential communication” subject to the clergy
privileged means “a communication made privately and not intended for further disclosure
excepl to other persons present in furtherance of the purpose of the communication.”
(Emphasis added.) Thus, the judicial committee’s communication of the S-77 and $-79
forms are privileged pursuant to OEC 506(1)(a). |

Also, even if the Court finds that such forms do not fall W1thm the protection of the
clergy privilege, the Court should still rule that other judicial committee notes and documents
that have not been provided by the judicial committee to the Service Department are
protected by the clergy privilege. |

For the reasons stated herein and in defendants’ prior briefs, the Court should hold
that communications made during the course of the judiéial committee proceedings, as well
as the related comumunications between the judicial committee Elders and the Service
Department Elders, were for the purpose of either (1) providing spiritual assistance, or (2) for

the purpose of seeking spiritual advice. Therefore, they are privileged. See OEC 506; Inre
Roman Catholic Archbishop of Portland in Oregon, 335 BR 815, 830, 836 (Bankruptcy D Or
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11} 2005).

2 This is why plaintiff’s motion to compel production should be denied.

3 DATED: November 6, 2006.
4 BULLIVANT BHQUSER BAILEY PC

y JloAicinl
* John Kaempf, OSB #92539

E-mail: john.kaempf@bullivant.com

Attorneys for Defendants
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Bullivant|Houser|Bailey PC

882 5. W. Fifth Avenve, Svite 300
Portland, Oregon 97204-2089
Telephone: 503.228,6351
Facsimiie: 303.295.0915
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2 | oot
STATE OF OREGON
3 _ Marion County Circut Courts
CMTERED :
S EET R U NOV 14 2006
3T A ""i‘?"ig.; 3 . ) .
5 NOV 0 s '. FELEG B
#15
. # e
7 IN THE CIRCUIT COURT OF THE STATE OF OREGON
8 FOR THE COUNTY OF MARION

9|JARED GRAFMYER,
No. 06C15281

10 Plaintiff, _
SUPPLEMENTAL DECLARATION OF
11 ¥ MERTON V. CAMPBELL

12|WATCHTOWER BIBLE AND TRACT
SOCIETY OF NEW YORK, INC,,
13|WATCHTOWER BIBLE AND TRACT
|ISOCIETY OF PENNSYLVANIA, and
14| LANCASTER CONGREGATION OF

" TEHOVAH'S WITNESSES,
Defendants.
16
17
18 I, Merton V. Campbell, testify as follows:
19 I am over 18 years of age, of sound mind, and am competent to make this

20| Declaration. I have personal knowledge of the matters contained herein, and they are all true

21|| and correct.

22| 2. I have served as an Elder in the Jehovah’s Witnesses Church since 1972.
.23 : Since 1952, I have served in the Service Department at the U.S. Branch Office
24| of Jehovah’s Witnesses in New York. Iprovide spiritual assistance to congregation Elders

25|l who call or write the Service Department for help. Prior to March 2001, the spiritual

26|| assistance provided by the Service Department, along with the appointment of Elders, was

Page 1- SUPPLEMENTAL DECLARATION OF MERTON V. CAMPBELL Bullivant{Houser{Bailey PC
’ 288 S.W. Fifth Avenue, Suite 300
Portiend, Oregon 972047089
Tolephone: 503.228.6351

Facsimile: 503.295.0915
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Page 2~ SUPPLEMENTAL DECLARATION OF MERTON V. CAMPBELL

communicated to congregations of Jehovah’s Witnesses through the Watchtower Bible and
Tract Society of New York, Inc. Since March 2001, this has been communicated through the
Christian Congregation bf Jehovah’s Witnesses.

4. My duties in the Service Department also include monitoring the functioning,
organization, and staffing of congregations of Jehovah's Witnesses, including reviewing the
decisions of judicial committees to disfellowship (excommunicate) wrongdoers and
reviewing the qualifications for the appointment of Elders to congregations of Jehovah’s
Witnesses in the United Stateé.

3. When judicial committees send S-77 and S-79 forms related to the
disfellowshipping of a wrongdoer to the Service Department, the assigned Service Desk |
Elder reviews the forms to ensure that there was a Scriptural and factual basis for the
decision to disfellowship. The forms identify the alleged sin and briaﬂy_ajsummarize the facts
that support the judicial committee’s decision to disfellowship the wrongdoer.  But the
jﬁdicia[ co_mmitte.e_’s notes are placed by the judicial committee chairman in a sealed
envelope which is filed in the confidential con gregation files. The judicial committee’s notes
are only to be reviewed when needed by those Elders who served on fhe judicial committee,
Furthermore, the judicial committee’s notes are not sent to the Service Department.

6. As shown on pages 96, 98-99, 101, 105, and 112-113 of Pay Attention to the
Flock, a handbook provided to bongregation Elders of Jehovah’s Witnesses, and by the 1981
Kingdom Ministry School outline for Eldets, Helping Elders With Judicial Matters, true
copies of which are attached hereto, judicial committee Elders are encouraged to conduct
confidential meetings with wrongdoers in a kind and loving manner with the goal of
restoring the wrongdoer to spiritual health, if possible.

Y The judicial committee procedures outlined in Pay Attention to the Flock are
to assist Elders to conduct the meeting in an impartial, respectful and kindly manner so as to

obtain all of the relevant facts regarding the sin, what led to the sin, and the wrongdoer’s

BullivantjHouser|Bailey PC

388 5.W, Fifth Avenue, Suite 300
Ponland, Oregon 57204-2089
Telephone: 503.228.6351
Fcgimile: 503,295.0915
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Page 3- SUPPLEMENTAL DECLARATION OF MERTON V. CAMPBELL

feelings about his sin, so that Elders have all of the necessary information to offer needed
spiritual help to bring the wrongdoer to repentance, if possible. Jehovah’s Witnesses
consider meetings with judicial committees to be confidential and spiritual in nature.

I hereby declare that the above statement is true to the best of my knowledge and
belief, and that I understand it is made for use as evidence in court and is subject to penalty

for perjury.
DATED: November _~ . 5 , 2006.

By //megé"l /é?“”?ﬁ%

Merton V. Campbell

Bullivant/Houser{Bailey PC

585 5.0, Fifth Avenue, Suite 300
Portland, Qragon 97204.208%
Telephone: 503.228.6251
Facsimile: 503.295.0915
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Kaempf, John

From: Kaempi, John

Sent:  Friday, Nevember 97, 2008 10.03 AM

To: Gregory S, Love (gsiove@lovenomia.com)

Ce: Hartiey Hampion; Jirm Netson; ‘paul.lipscombiojd. state.or.us’
Bubject: Crefmysr v. Walchiower (Case #08-C-15281) ~ privilege log & 5-77 and 870 forms attached

Greg: As ordered by Judge Lipscomb, please find attached copies of
the S-77 and 5-79 forms for Jerry Crabb. Without waiving anything, the
defendants will not seek a writ of mandamus. _

Alsa, here's the short pr!vllége log Judge Lipscomb ordered:

(1) February 6, 2006 letter from the Stayton Congregation to Watchtower New York
Lepal Department re; Jerry Crabb - Attorney-client privilege and work product

privilege, -

{2) August 29, 2005 letter from Service Department at the Branch Office of
Jehovan'’s Witnesses in New York to the Body Of Elders of the Lancaster
Congregation re: Jerty Crabb & the Judicial Committee - Clergy privilege
and work praduct privilege.

(3) February 19, 2002 letter from Jei'ry Crabb to Lancaster Judicial
Committee re: reinstatement request ~ Ciergy privilege.

(4) May 1991 & June 1991 notes of Judicial Committee Elders re: Jerry
Crabb ~ clergy privilege and work product privilege.

Thanks - John Kaempf
Bulllvant Houser Balley P.C.

1172072006
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Nelson & MacNeil, PC.

Al TORNEYS AT LAW . ALBANY OFFICE (541) 928-9147 - CORVALLIS OFFICE (541) 758-5347

Attorneys: James G. Neison ¢ Christopher E, MacNeil
Legal Assistants; David E. Gould * Laura C. Grant

November 27, 2006

The Honorable Paul Lipscomb
Marion County Circuit Court
PO Box 12469

Salem, OR 97309

Re: Jared Grafmver v. Watchtower Bible & Tract Societv of New York, Inc., et al.
Case No. 06C15281

Dear Judge Lipscomb:

We had originally mailed Plaintiff's Order re: Motion to Compel to you on November
16, 2006 but after Speaking with yourr acsistant today, it appears you have not vet
received it. .

Please find cnclosed Plaintiff's proposed Order re: Plaintiff's Motion to Compel
Production of Documents in regard to the above matter. Defendants’ counsel was
provided with a draft and changes were made pursuant to his requesl.

Please have your assistant to return the enclosed postcards, notifying the parties of the
date you sign the Order. Thank you for your consideration.

Sincerely,

Awa farkduioiid

LAURA CRANT-TREVISIOL

Legel Assistant

Enclosure(s)

Englogura{a)

cc John Kaempf
Greg Love
Hartley Hampton

213 WATERAVE. NW, SUITE100 - . P.0O.BOX 94§ . ALBANY, OR.~321 ¢ FAX (541) 928-3621

p— —
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IN THE CIRCUIT COURT OF THE STATE OF OREGON
FOR THE COUNTY OF MARION

JARED GRAFMYER CASE NO. 0615281
Plaintiff,

VS,

SOCIETY OF NEW YORK, INC.,, TO COMPEL PRODUCTION OF
WATCHTOWER BIBLE AND TRACT DOCUMENTS

SOCIETY OF PENNSYLVANIA,

and LANCASTER CONGREGATION

OF JEHOVAH'S WITNESSES,

)
)
)
)
)
)
g
WATCHTOWER BIBLE AND TRACT ) ORDER RE: PLAINTIFF'S MOTION
)
)
)
)
)
)
Defendants. )

This matter, having been heard by the Court on October 31, 2006 and
November 9, 2006, on Plaintiff's Motion to Compel Production of bocuments, and
the Court being fully advised in the premises, having reviewed the evjdence, and -
having heard oral argument from iaintiff‘s counsel and Defendants' counsel,

NOW, THEREFORE, IT IS HEREBY ORDERED that there is no Clergy Privilege
as defined by OEC 506 that protects 5-77 and S-79 réports that relate to Plaintff’s
alleged abuser, Jerry Crabb. Defendants are ORDERED to produce the 5-77 and 5-79
reports to Plaintiff within 10 days of the signing of this order.

IT IS FURTHER ORDERED that Defendants will provide a privilege log to

Plaintiff that briefly describes the documents Defendants claim to be privileged and

Page 1. Order re: Plaintiff's Motion to Compel
Grafmyer v. Watchtower et al.



P.O. Box 946
, OR 97321

Alb

Phone: (541) 9289147

NELSON & MacNEIL, PC.
Attorneys at Law

4

the respective privilege asserted. Defendants are ORDERED to provide the privilege

2 log to Plaintiff within 10 days of the signing of this order.

3 The above rulings were based on the reasons stated by the Court on the
4 record.

5 DATED this ggfc%;mvemben 2006,

6

7 By:

8

9

10

11

12 SUBMITTED BY:

James G. Nelson OSB #74230
13 Nelson & MacNeil, P.C.

PO Box 946
14 Albany OR 97321

(541) 928-9147-Office

15 (541) 928-3621-Fax

pilaw@proaxis.com

OF ATTORNEYS FOR PLAINTIFF:
17
Gregory S. Love, Esquire
18 Love & Norris
314 Main Street, Suite 300
19 Fort Worth, Texas 76102
(817) 732-7100-Office
20 (817) 732-7101-Fax
gslove@airmail.net

16

21
Hartley Hampton, Esquire
22 Fibich, Hampton & Leebron
1401 McKinney, Suite 1800
23 Houston, Texas 77010
(713) 751-0025-Office
24 713-751-0030-Fax
hhampton@FHLG-Law.com

25

Page 2. Order re: Plaintiff's Motion to Compel
Grafmyer v. Watchtower et al.
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"Kaempf, John" Tn paul lipscomb@ojd.state.yr,uy
<John.Kaempi@builivant.co =
e CC  faurakgrant@hotmail.com, "Greg Love
<gslove@lavanormis.com>, "Hartley Hampton"
12/05/2006 02:06 PM o <hhampton@FHL-Law.com>, "Jim Nelson
cC

Subject RE: Grafmyer v, Watchtower (Gase #06-C-18281) - Oraer
Compelling Proguction .

Deay Judge Lipscomb: Pleage see the e-mail below from
plainciff's c¢ounsel's legal assistant, who clarified her error in
gending me the wrong Order on Novemberxy 27, 2006 and confiimed that you
signed the correct Order on November 30, 2006, a copy of which is
attached. I thus no longer have any cbjection to the Order you aigned.

Please also note that the parties scheduled depositicns in
Colorado (where plaintiff's parents live). and Texas (where plaintiff
lives) for Januaxy 1%, 15, and 19, 2007. I have produced all documents
plaintiff requested, with the exception of a few documents I sent to you
for your in camera review on November 8, 2006, along with the privilege
log vou ordered, which I e-mailed ty you con November 17, 20064.

The parties appreciate you ruling on this issue in the near
future so plaintiff's ceunzel have oll the documents they are entitled
to and we can keep the deposition pchedule noted above. This is very
important to my clients' General Counsel, who hasg to travel from New
" York to attend thHesse depositions and would like Lu keep the deposzition
schedule we have.

Thank you.

John Kaempf
Bullivant Houser Bailey FP.C.

----- Original Message-----

From: Laura Grant [mailto:laurakgrant@hotmail.com]

Sent: Tueégday, December 05, 2006 11:24 AM

To: Kaempf, John

Ce: gregory love; Hartley Hampton; Jim Nelson

subject: Grafmyer v. Watchtower-Order Compelling Production

Mr. Kaempf:

1 am at a complete loss as to where the Ordar you indicated we sent you
came from. Regardless, I apologlze for the coniusion.

I contacted Judge Lipstomb's chambera and agked hig judiciml assistant
to tax us the Order the judge actually signed. The Order re:
Plaintiff's Motion to Compel Productisn of Documents faxed to ue
directly by the judge's aggistant about 5 minutes ago ic attached.
you can see, this is the Order we submitted te the Court, with your

requested changes.

Mg

Please withdraw your objection with Judge. Lipscomb, and let's proceed ag
outlined by the Court.

Laura Grant-Trevisiol
Legal assistant to Jim Nelson
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CIRCUITCQURT UFOQREGON
THIRG JUDICIALDISTRICT
MARION COUNTY COURTHOUSRE
PO. BOX 12868
SALEM, QREGON $7308-0869

PAUL LIPSCOMB, Presiding Judge
{503} 588.5024
FAX (503) 588-5113

December 8, 2006

James G. Nelson ~ Gregory S. Love

Attorney at Law Attorney at Law
PO Box 946 . 314 Main Street, Ste 300

Albany, OR 97321 Fort Worth, TX 761002

John Kaempf

Attorney at Law

300 Pioneer Tower

888 SW Fifth Avenue
Portland, OR 97204-2089

RE: GRAFMYERYV. WATCHTOWER BIBLE, ET AL
MARION COUNTY CASE NO, 06C15281

Dear Counsel:

I have reviewed in detail the materials submitted for in camera review with Mr. Kaempf’s
lefter of 11/18/06, and I have considered the applicable authorities with respect to the privilege

claimed, :

I find insufficient basis for the privilege claimed as to any of the materials submitted.
(Although I would also note that a few of them are Jargely, or completely, illegible.) And, cven if
a privilege were otherwise sufficiently established as to one or more of the documents submitted,
any such privilege would clearly have been waived by the subsequent communication of the
documents to the third party addressees in nearly every case.

Presiding Judge

PJL:kja
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E-mail communication from John Keampf to the Coust on 12+17-06

Dear Judge Lipscomb: Thank you for your December 8, 2006
letter holding that the documents we produced to you for in
camera review are discoverable.

To confirm that we are all on the same page, I appreciate
you sending a copy of the documents we sent you to Greg
Love, plaintiff's lead counsel.

Thank you.

John Kaempf
Bullivant Houser Bailey P.C.
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CIRCUIT COURTOF OREGON
THIAD JUDIGIAL RISTHICT
MERION COUNTY COURTHOUSE
RO.BOX TRE85
SALEM, GREGON 973090069

To: Gregory S. Love
From: Susan Hurt (Judge Lipscomb’s Clerk)
Date; December 18, 2006
Re: Jared Grafmyer v. Watchtower Bible and Tract Society of New York, et al.
Marion County Case No. 0615281
e == = = T

Fcn'_ your information, 1 have enclosed copies of the docurnents Jolm Kaempf sent to our office for in camera
review dated November 8, 2006. .

Enclogures (44 pages)
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E~inail communication from John Keampf to the Greg Love on 12-26-06

Greg: FYIbelow.
John Kaempf

From: Kaempf, John

Sent: Tuesday, December 26, 2006 1:53 PM

Te: ‘paullipscomb@ojd state.or.us’

Ce: "kimberly kaulfman@ojd.state.or.ug’

Subjact; Grafmyer w. Watchtower (Case #06-C-15281) - darificzation of motion to compel tuling

Dear Judge Lipscomb: Thank you for your December 8, 2006 letter
concerning plaintiffs motion to compel production of documents. We
are ready to produce the requested documents. We understand that
you rejected our clergy privilege objection and we will produce those
documents. :

However, before doing so, Marie Morenw, my cllent's General
Counsel, asked that [ briefly seek clarification from you about 5 pages of
documents that are the subject of our separate attorney-client and work
product privilege objections. It may have been my srror because while
we asserted these privileges, | don't believe they were fully addressed
because we focused almost solely on the clergy privilege during oral

‘argument.

Attachment #5 hereto is a February 6, 2006 one-page letter from the
Stayton Congregation to the Church's Legal Department (care
of attorney Mario Moreno) concerning Jerry Crabb, who allegedly
abused the plaintiff. We would like a ruling that this lefter is subject ta
the atiorney-client privilege.

Attachment #1 hereto is 7 pages of typed notes in May 1991 and
June 1991 from the Church's Judicial Commiftee relaiing to Jerry
Crabb. As you can see, the third page (with an X through it to indicate
our privilege objection) is dated June 5, 1991 and concems contact with
the Legal Department and Mr. King, one of the Church's other attorneys,
as well as certain Oregon statutes. The fifth page is dated May 29,

1991 (also with an X through itj and addresses contact with the Legal
Department, Oregon's child abuse laws, and insurance We would like a
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ruling that the X-marked portions of these two pages are subject to the
atlorney-client andfor work product privileges.

Finally, Attachment #2 hereto is 11 pages of handwritten notes from
the Judicial Committee refating to Jerry Crabb. (These handwritten
notes were tumed into the typed documenis attached herelo as
Attachment #1.) The second page of Attachment #2 has an X mark,
but my client did NOT make that mark and we WILL produce that
document. Page 9 of Attachment #2 addresses contact with the
Church's Legal Department and Qregon's child abuse statutes (and my
client put an X through this page to indicate its vonfidentiality). This
handwritten note became the typed note that we also claim is privileged
above. The X-marked portion of page 11 of Attachment #2 addresses
contact with the Church's Legal Department, Oregon's child abuse
reporting laws, and insurance, We would like a ruling that the X-marked
portions of pages 9 and 11 to Attachment #2 are subject to the attorney-
client and/or work product privileges.

The parties have set depositions for mid-January 2007, so we
appreciate your attention to this issue in the near future. | am ready to
produce all documents as soon as we receive the requested clarification

from you.

Please note that | will forward this e-mail to plaintiff's counsel
(without the documentis) so there wili be no ex parte contact.

Thank you for attention to and patience with this important matter.

John Kaempf
Bullivant Houser Bailey P.C.
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CIRCUITCQURTOFOREGON
THIARDJUDICIAL DISTRICT
MARION COUNTY GOURTHOUSE
RO, BOX 12869
SALEM, OAREGON 97300 0852

PAUL LIPSCOMB, Prosiding Judge
{543} 588-5024
FAX (503) 688.613

January 5, 2007

SENT VIA FAX

John Ksempf

Attorney at Law

300 Pioneer Tower

888 SW Fifth Avenue
Portland, OR 97204-2089
Fax #: 503-295-0915

RE: GRAFMYER V. WATCHTOWER BIBLE, ET AL
MARION COUNTY UASE NO. 06C15281

Dear Counsel:

You are correct that your additional claims of attorncy-client privilege do attach to, and
protect from disclogure, the specific items addressed in your email letter of December 26, 2006,
and as forwarded to me in PDF format on January 5. 2007.

a/lai omb
Presiding Judge

ce:  James G. Nelson (Fax #: 541-928-3621)
' Gregory S. Love (Fax #: 1-817-732-7101)

PJL:kja
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"Kaempf, John® _ To paul.jiipscomb@ujd.state.or.us
~<John.Kaempf@bullivant.co . ) . .
m> ce “Greg Love" <gsiove@iovenorris,com», "Hartiey Hampton
<hhampton@FHL-Law.com», “Jim Nalzon”
(1/10/2007 0A:18 PM : <pilaw@proaxis.com>, "Laura Grant"

bece

Subject Grafmyer v. Watchtower (Cave #06-C-15281) - deposilion
issug

Dear Judge Lipscomb: To potentially save several thousands
of dollars in attorney fees and travel costs related to the three
witness depositions in Colorado scheduled for January 13 and 15,
I respectfully request that we address one additional issue at our
teleconference on Thursday at 11:30 a.m.

Many weeks ago, the deposition of plaintiff's mother was set
for Saturday, January 13, and the depositions of plaintiff's father
and sister were set for Monday, January 15. These depositions
will all occur in Colorado., The plane tickets, hotel rooms, and
court reporters are all booked.

Mr. Love, plaintiff's lead attorney, now claims that these
depositions cannot go forward unless I bring the ORIGINALS of
the documents we already produced to him to the first Colorado
deposition on January 13 (this Saturday). I am happy to
accommodate his request to review the original documents.
However, as I told him, the documents are currently in the U.S.
Mail system on their way back to my client's headquarters in New
York. I asked my client to overnight them back to me when they
receive them, but I don't know for certain if I will get them back
before Saturday, as I told Mr. Love,

I also sent Mr. Love darkened and more legible copies of
these documents, as he requested. The improved copies are
attached hereto as a PDF for your review. These are better than
the prior copies we sent you for your in camera review. They
are also better than the originals, as I told Mr. Love, because
some of the originals are on hard to read yellow paper.

The ruling I am forced to request from you is that Mr. Love be
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required to go forward with the Colorado depositions as planned
based on your finding that (1) the attached copies are legible;
and (2) on the condition that I alloaw Mr. Love to inspect the
originals after I receive them.

I am very concerned that without court involvement, Mr. Love
will cancel the Colorado depositions at the last minute, or even
after we travel there on Friday, based on his alleged need for the
original documents. This would cost my client thousands of
dollars in attorney fees, travel costs, hotel and deposition
conference room fees, and court reporter fees. Please also note
that my client's General Counsel is flying from New York to
Colorado for these depositions.

- Thank you for your attention to this important matter. I
apologize for all of your time that we have taken up on discovery
Issues, but I feel I have no other choice about this issue.

John Kaempf

<<Grafmyer Docs.PDF>>

"Bullivant .com" made the following annctatloﬁn on 01/10/07,
1Fado:le

B Ak e = T = =

Please be adviged that, unless expressly stated otherwisec, any
U.8. federal tax

advice contained in this e-mail, including attachmente, is not
intended te be

uged by any person for the purpose of avoiding any penalties that
may be

inposed by the Internal Revenue Service.

R khh AR r R AR AR AR AR A TR AT AR AR RS AR A AR AT AAR AR IR T A AT hdd

Thig e-mail is for the sole use of Lhe intended recipient (s) and

contains

information belonging to Bullivdnt Houser Bailey, which is
coulidential and/or

legally privileged. If you are not the intended recipient, you

are
hereby notified that any disclosure, copying, distribution or
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LOVE & NORRIS
ATTORNEYS AT Law
314 Main Street, Suite 300

Gregory 8. Love, Esq. Fort Worth, Texas 76102-7423 Kimberlee D. Norris, Beq
Eamai] gelavegainnall net " Telephone 817.335.2800 Eumall kdnoris@@airmail agt

Foosimife 817.335.2912

January 10, 2007

Judge Tipscomh via electronic mail & regular mail
Cireuit Court of Oregon
Third Judicial District
Marion County Courthouse
P.O. Box 12869
Salem, Orcgon 97309-0869

Re:  Grafper v. Watchtower Bible & Tract Saciety vl ¢l
Judge Lipscomb;

[n my e-tnail to the Court on January 9, 2007, 1 asked for guidance on the use of e-mail

comrmunieation for raising and settling disputes in the course of the Gratmyer v. Watchtower
 litigation; I appreciate your guidance and look forward to more.

In the meantime, however, we have a dispute that is not resolved and possibly
complicated by the fact that I did not respond to John Kaerpf's e-mail to the Court on December
26, 2006, Not only was I un vacation (stuck in Colorado with 160 high school kids), I did not
expect that Mr. Kaempf’s communication was an appropriate form to seek relief from the Court:
I expected that it was a resolved mattar and that any shange would invoive brieflng andg
wgument. As you know understand, Plaintiff’s sharply disagree with the request Defendants
made to the Conrt. [ gather from your e-mail on January 9, 2007 that van sssumed by my eilence
thaat Plaintiff had no opposition to Mr. Kaempf's request, I will explain below why that is not so,

BACKGROUND
Plaintiff clearly requested all of the documents that were submitted to the Court in
Defendants raised many objections including the attorney/client privilege and the work
product doctrine on a few of the requests. In tesponse, Plaintiff cited Oregon authority for the
legal principal that when Defendants raise a claim of privilege, it is Defendants” responsibility to
catry the burden of cstablishing that privilege; Plaintiff pointed out that NO effort was made to
establish such a privilege, nor was it argued. In Defendants’ Opposition to Plaintiff's Motion to

the Jchoval's Witnesses organization was engaged in the cover-up of eriminal behavior and that
the advice being received from the Legal Department involved the very information supporting
that allegation: failure to repurt abuse and indications from law enforcement thar they had an

PPy




. | PAGE 16/39
@3/16/2087 11:53 9314556918

January 10, 2007
Page 2

obligation to-report and were are responsible for not reporting. Judge Perris specifically rernoves
such communication from the privilege umbrclia ay being a crime/fraud.

During the briefing and argument, however, Defendant did not submit any information to
the Court that the person to whom communications was being made was an attomey or that the
information being communicated from the Watchtower headquarters was ‘legal advice’.
Defendants reluctantly provided a privilege log (attached); but that document did nothing to
support their claim of a privilege. In short, Defendants relied completely on their assertion of a
clergy privilege which failed; no effort was made to establish the existence of the attorney/chient
privilege.

WAIVER '

By failing to carry their burden to establish Defendants’ assertions of privilege, you ruled
that the documentation was to be producced (Decewnber 8, 2006 latter ruling). Counsel for
Defendants instructed the Court to provide the in camera docutnents to Plaintiff to satisfy
Deferlants obligation created by your December 8, 2006 Jetter ruling (Kaempf’s e-mail
insiructions to the Court attached). In response to Mr. Kaempf’s request to the Court, your clerk
sent the documents 1o counsel for Plaintiff on December 18, 2006 (Susan Hurt’s cover
memorandum attached),

On December 26, 2006, — after the documents were roccived and seut 10 2 prospective
expert witpess — Mr. Kaempf dirccéted an e-mail to the Court requesting reconsideration
(attached). As mentioned above, counsel for Plaintiff received much later and did not respond;
presumably, the Court assumed no objection. On December 26%, Mr. Kaempf finally makes 2
request that was not otherwise argued during any hearing and has no support for making such an
argument withoul carrying his burden to establish a privilege which is his alonc. Additionally,
Plaintiff had no opportunity 1o bring the above positions to the attention of the Court.

SUMMARY

aqts failed to carry their burden to establish a privilege when it was asserted and
Defendants waived any ability to claim privilege after instructing the Court to
ents-sa.qy office in response to the Court’s ruling of December 8, 2006.

GSL/sp
Enclosures
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“Kaempf, John* To paul]lipscomb@ojd.state.oruz
<John.Kaempf@bullivant.co i i "
m> 6 "Greg Love" =gsiove@lovenarris.com=, "Hartley Hamptan

) <=hhampton@FHL-Law,.com>, "Jim Nelgon"
0171172007 10:91 AM <pilaw@proaxis.com>, “Laura Grant"

bee
Subject FW: Grafmyer v. Watchtowar (Casc #06-C-13281)

Dear Judge Lipscomb: Please see the short e-mail below from
Mr. Hampton, one of plaintiff's attorneys, where he cancelled the
Colorado depositions set for January 13 and 15. In light of this
development, we do not need to conduct the hearing at 11:30
this morning because there is no longer the same urgency.

I am not waiving any of my clients' rights or arguments, but I
think this makes sense for now.

Thank you for your patience with this matter.

John Kaempf

From: Hartley Hampton [mailto:hhampton@FHL-Law.com)
Sent: Thursday, January 11, 2007 9:47 AM

To: Kaempf, John

Ce: gslove@airmail.net

Subject:

The depositions in Colorado are cancelied. If you'd like to discuss the reasons, fasl free to give me a call.
713-980-8118.

"Bullivant.com" made the following annotations on 01/11/07,
10:11:58

Please be advised that unless expressly stated otherwise, any
U.8. federal tax

advice contained in this e- -mail, including attachments, is not
intended to be

used by any person for the purpose of avoiding any penalties that
may be

imposed by the Internal Revenue Service.
ﬁ*i**'ﬁ**‘#************************************************

This e-mail is for the scle use of the intended recipient (s) and

containe
information belonging to Bullivant Houser Bailey, which is
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confidential and/or

legally privileged. If you are not the intended recipient, you
are

hereby notified that any disclosure, copying, distribution or
taking of any action ;

in reliance on the contents of this e-mail information i=
gtrictly prohibiLed, _

If you have received this e-mail in error, please immediately

notify the

sender by reply e-mail and destroy all copies of the original
messgage .
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TE OF OREGON M4 !g]]'f OF ORea

STA .
MARION COUNTY 0L VEOUNT=GON
FEB 1 4 2007 FEB g g 2@576‘%!‘?}:5:\
ENTERED 81 1y £ r~
i }
IN THE CIRCUIT COURT OF THE STATE OF OREGON
FOR THE COUNTY OF MARION
JARED GRAFMYER,
No. 06-C-15281
Plaintiff,
STIPULATED GENERAL JUDGMENT
- | OF DISMISSAL WITH PREJUDICE
AND WITHOUT COSTS
\WATCHTOWER BIBLE AND TRACT :

SOCIETY OF NEW YORK, INC,,

13|WATCHTOWER BIBLE AND TRACT
SOCIETY OF PENNSYLVANIA, and
14 {[LANCASTER CONGREGATION OF
e JEHOVAH'S WITNESSES,
Defendants.
16
17
18 Plaintiff and defendants stipulate that this action is dismissed with prejudice, and
19| without an awatd of costs or attorney fees to any party. '
20 IT IS SO STIPULATED:
21{{ NELSON & MACNEIL BULLIVANT HOUSER BAILEY PC
22 /
Doy ooz el oy (7 i
Vi ames G. Nelson, OSB #74230 Yohn Kaempf, OSB #9239~
(24 E-mail: jim@nelsonandmacneil-law.com E-mail: john kaempf@bullivant.com
25|| Attorneys for Plaintiff Attorneys for Defendants
2641717/
page 1- STIPULATED GENERAL JUDGMENT OF DISMISSAL WITH ' Bullivant/Houser{Bailey PC

PREJUDICE AND WITHQUT COSTS BER 5 W. Fifth Aveaye, Sulte 300

Tremilomd Plommee
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