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I. INTRODUCTION

Watchtower and its managing agent, Gerrit Losch, have repeatedly violated or ignored
court orders, unsuccessfully made or opposed several discovery motions, produced documents
with unreasonable redactions, rebuffed informal attempts to obtain discovery, and rehashed the
same arguments over and over, even after they had been rejected by this Court. At some point,
this Court is justified in putting an end to Watchtower’s tactics. See Mileikowsky v. Tenet
Healthsystem (2005) 128 Call.App.4th 262, 280 (“[t]he court was not required to allow this
pattern of abuse to continue ad infinitum.”) That point is now.

Watchtower claims that Plaintiff and this Court are obligated to wait until Watchtower
receives word from the Supreme Court on its Petition. The problem is, Watchtower has
admittedly done nothing to gather the documents. If Review is denied, this case will be weeks
away from a scheduled trial with no hope that Watchtower will actually provide the documents.
Plaintiff will be forced by Watchtower’s actions to either accept a third continuance - and the
certainty that Watchtower will raise new challenges and still refuse to comply with this Court’s
orders - or proceed with the scheduled trial without evidence needed to support his case in chief,
respond to Defendants’ requested affirmative defenses, counteract the opinions of Watchtower’s
expert, and establish Watchtower’s responsibility for, and the amount of, punitive damages.
This Court should not permit Watchtower to continue to ignore the rules and ignore court
orders; all to the prejudice of Plaintiff.

II. WATCHTOWER’S WILLFUL FAILURES TO COMPLY

Watchtower concedes that it was ordered to produce the documents requested by
Plaintiff, and that it did not do so." (Opposition at pp. 1, 4, 10.) Watchtower seeks to excuse its

non-compliance by arguing that production was not required because Watchtower sought
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appellate review.? (Opposition at 1, 10.) Watchtower cites no case for this remarkable
proposition, and of course, there is none. Imagine the legal gridlock that would be caused if no
party had to comply with a discovery order until it had exhausted its appellate rights. The
courts of appeal would be inundated with discovery writs, and the trial courts could not move
cases.

Neither the filing of a petition for writ of mandate nor a petition for review automatically
stops a trial court order. See Cal. R. Ct. 8.486(a)(7) (procedure for seeking permissive stay.)
Watchtower obviously recognized this fact. On February 6, 2014, Watchtower asked this Court
for a stay of both components of the January 2, 2014 order. (Dec. of Storey at | 69.) When
Watchtower and Losch separately filed Petitions for Writ of Mandate, both asked for an
immediate stay. (Dec. of Storey at J 84.) When Losch Petitioned the Supreme Court, he
requested an emergency stay. (Dec. of Storey at  94.) None of these stays were granted, but
Watchtower acted as though they were. As of March 31, 2014 through April 3, 2014, the
standing order was that the materials and testimony must be provided. Watchtower refused.

It is also noteworthy that Watchtower and Losch strategically waited to file writ
petitions until the last instant. Although this Court’s order was issued on January 2, 2014, the
writs were filed on March 20 (Watchtower) and March 24 (Losch). By waiting, Watchtower
and Losch sought to create the type of exigency that would prompt the court of appeal to grant a
stay, and also orchestrated the circumstance where Watchtower could oppose a motion for

sanctions by pointing to still pending appellate proceedings. If, as is likely, the Petition for

! Watchtower also argues that it was not required to comply with this Court’s orders to produce Gerrit
Losch, because Mr. Losch sought appellate relief. This argument is without merit for the same reasons discussed
herein.

z Watchtower strangely argues that “Plaintiff offers no evidence demonstrating that Watchtower’s
arguments are without merit under established California law and are otherwise made in bad faith.” (Opposition at
p. 1.) Those arguments were made and considered months ago by Judge Di Figilia and this Court. Plaintiff’s
motion for sanction does not require rehashing the motions that resulted in the underlying orders. This motion
regards Watchtower’s undisputed refusal to comply with said orders.
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Review is denied, that denial will issue at such a late date that Plaintiff cannot possibly receive
documents, and keep the current trial date.

Also noteworthy is that from the filing of Losch’s court of appeal Petition, to the denial
of his Supreme Court Petition - only ten days elapsed. If the writs had been pursued diligently,
the whole matter could have been resolved by the appellate courts with plenty of time to comply
with this Court’s orders. That, however, would not have fit Watchtower’s objective of causing
delay. This Court is justified in putting an end to Watchtower’s attempts to delay this case and
deprive Plaintiff of important evidence. See Collisson & Kaplan (1994) 21 Cal.App.4™ 1611,
1620 (“imposition of a lesser sanction would have permitted [defendants] to benefit from their
stalling tactics”); Liberty Mut. Fire Ins. Co. v. LcL Adm’rs, Inc. (2008) 163 Cal.App.4th 1093,
(“[t]he trial court was not required to allow LcL to continue its stalling tactics indefinitely”);

A. Watchtower’s Purported Inability to Produce Documents Strains Credibility

Following the deposition of Mr. Ashe, Plaintiff consulted an expert with regard to the
relative ease or difficulty involved in removing documents (as described by Mr. Ashe) from
Watchtower’s system. Plaintiff’s expert, Mr. Rafiq Wayani, noted that the SharePoint program
used by Watchtower is a Microsoft program, “Microsoft has allowed developers that have
proper permission and know-how to gain access to the SharePoint data that is stored in SQL
Server to be extracted in a much more automated manner.” (PE 51, Declaration of Rafiq
Wayani at § 10.) “This method of data extraction, and possible manipulation, would not require
manually going through all of the data elements within SharePoint but rather use programming
techniques to extract the data that is needed.” (PE 51, Wayani Dec. at J 11.) In effect, the
programmer could either use an already existing tool designed to extract data from SharePoint,

or personally write the necessary code to extract the data. (PE 51, Wayani Dec. at{ 11.)
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While Mr. Wayani’s ability to estimate the length of time required to extract the data
would be improved if he were given access to Watchtower’s system, he estimates that it is
possible that such data extraction “could take as little as two days and as long as two months.”
(PE51, Wayani Dec. at J 12.) However, if a knowledgeable technician or systems administrator
were so inclined, “it could be made very difficult to extract the data if they so desired.” (PE 51,
Wayani Dec. at | 12.) In other words, if the data actually is difficult to exitract, it is likely
because Watchtower intentionally made it so.

B. Watchtower is Clearly Capable of, But Not Interested in, Allocating the
Necessary Manpower to Comply with This Court’s Order

Although, as discussed below, Watchtower’s efforts to comply with this Court’s orders
have been strictly theoretical, it submits evidence that compliance is not possible. In an
orchestrated moment of direct examination of Watchtower’s own witness, Mr. Ashe testified
that there are 72 elders in the Service Department who are qualified to compile the documents
requested by Plaintiff. (PE 53, April 1, 2014 Deposition of Richard Ashe at p. 130:9-16.)
According to Mr. Ashe, these elders do not have a moment to spare to comply with this Court’s
order. (PE 53, April 1, 2014 Depo of Ashe at pp. 130:3-8, 130:17-131:3.) These men work at
least eight, and sometimes more, hours per day, and at least five and, sometimes more, days per
week. (PE 53, April 1, 2014 Depo of Ashe at pp. 130:17-131:3.) Making an effort to comply
with this Court’s order would allegedly “effectively shut down” the Service Department “for a
considerable length of the time.” (PE 53, April 1, 2014 Depo of Ashe at p. 131:4-23.)

Conversely, despite the fact that every single qualified elder in the Service Department
is deluged with work, and unable to spare a moment to comply with this Court’s lawful order,
the Service Department recently completed (since 2011) the large undertaking of converting

approximately 14,400 congregation files from paper to paperless. (PE 52, March 31, 2014,
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Depo of Ashe at pp. 45:11 —46:14, 102:17-103:16, 129:16-130:3; 144:13-145:8 .) All of this
was successfully accomplished without abandoning the operation of the Service Department.

The Service Department would have had to commit a good deal of time and effort into
planning the process of scanning and storing the congregation files electronically. The
documents would then need to be transported from wherever they are stored to the location
where the scanning was accomplished. The documents were then physically scanned, saved
into the appropriate file, electronically tagged, catalogued into the storage program, and then,
presumably, shredded. According to Mr. Ashe, the Service Department - which cannot be
bothered to comply with this Court’s order- managed to accomplish this. The bottom line is that
Watchtower could comply with this Court’s orders if it wanted to.

C. Where Does Watchtower’s Non-Compliance Leave Us?

The PMQ notice was served on September 20, 2013. (Storey Dec. at { 35.) At the
hearing on January 2, 2014, this Court noted that it would adopt the discovery referee’s
recommendations. This Court asked Watchtower how long it would take to comply with the
deposition notices, stating: “[g]ive me a reasonable expectation; otherwise, I'm going to order
you to do it within a certain period of time.” (PE 25, Transcript of January 2, 2014 hearing at
pp. 26:1-19.) Watchtower continued to argue that it would take nearly twenty years and
provided no constructive suggested timelines. (PE 25, Transcript of January 2, 2014 hearing at
pp. 2:20-27:15.) This exchange followed:

THE COURT: Did they start working on getting this information?

MR. COPLEY: No. That doesn't --

THE COURT: That doesn't work. They knew this would be a battle. To now say they

need extra time to get it, that's three months ago. There's your 90 days.

MR. McCABE: Take off three months off our 20 years. There's what we have.

(PE 25, Transcript of January 2, 2014 hearing at p. 29:19-26.) In short, Watchtower wasted the
104 days following service of the PMQ notice, rather than trying to gather responsive
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documents. On March 5, 2014, Mr. Copley could not give this Court an update on the status of
the effort to comply, or identify any person with Watchtower who was in charge of that effort.
(PE 38, Transcript of the March 5, 2014 hearing at pp. 24:14-25:9.)

On March 31, 2014, Watchtower’s PMQ, was asked: “What efforts have you made to
produce today the documents we requested, the reports that were prepared in response to the
March, 1997 letter?” Mr. Ashe responded: “Honestly, Mr. Zalkin, the efforts that we’ve made
up to this point is just trying to figure out how on earth we can ever do that in our filing
system.” (PE 52, March 31, 2014, Depo of Ashe at p. 144:13-20.) Mr. Zalkin continued:

Q: Who in your organization has been doing that, undertaking that effort [to find the

responsive documents]?

A: It’s been done on a number of different levels. Primarily within the Service

Department. You know any of the deskman looking through these things would come
up with the same thing.

(PE 52, March 31, 2014 Depo of Ashe at p. 146:15-25.) The testimony continued:

Q: So you have not a single document that you feel you could produce in response to
that question today?

Mr. Copley: Objection, asked and answered.

Q: Is that the case?

A: Idon’t have anything to bring you, sir.

Q: So, do you have the names of the individuals who have been conducting this search?
A: Honestly, it’s probably numerous brothers in the Service Department. Have we
dedicated a team to look into this, no, sir we haven’t.

(PE 52, March 31, 2014 Depo of Ashe at pp. 147:12-148:2.) In short, in the nearly seven and a
half months since Watchtower received the PMQ notice, Watchtower has made no legitimate
effort to gather the responsive documents. Watchtower has not offered to provide Plaintiff with
a partial production while the rest are gathered. Watchtower has not approached this Court to
present its status in its efforts to comply.

If one makes the entirely reasonable assumption that the Supreme Court will deny the
Petition for Review, where will we be? Watchtower filed its Petition for Review on April 2,
2014. The Supreme Court has sixty days, subject to extension by the Court, to grant or deny the
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Petition. Cal. R. Ct. 8.512(b). Assuming the Court denies the Petition on the 60th day, it will
be June 1, 2014. This case is scheduled for trial (already twice continued) on June 27, 2014.
Logistically, Watchtower’s refusal to comply creates the circumstance that following a potential
denial of the Petition for Review, the only options available to this Court and to Plaintiff are: 1)
to try the case on June 27, 2014 without the requested materials; or 2) to continue the trial again.
Either option rewards Watchtower for refusing to comply with this Court’s orders and
prejudices Plaintiff. This Court should grant Plaintiff’s motion for terminating sanctions.

D. The Withheld Evidence is Crucial to Each Aspect of Plaintiff’s Claim

Plaintiff pled four negligence-based causes of action, and one based on a theory of
ratification. Plaintiff has claims for punitive damages. Defendants are both seeking to amend
their answers to assert a statute of limitations defense. As discussed below, evidence of
complaints of childhood sexual abuse known to Watchtower before and after 1936 are necessary
evidence to establishing each of Plaintiff’s causes of action, to opposing Watchtower’s putative
statute of limitations defense, and in establishing and valuing Plaintiff’s punitive damage claim.
The deposition of Gerrit Losch would have provided evidence regarding Plaintiff’s claim that
Watchtower ratified Campos’ molestation of children, and needed to establish and value
Plaintiff’s punitive damage claim. In other words, the evidence withheld is vital to virtually
every aspect of Plaintiff’s claim. Only terminating sanctions can appropriately respond to

Watchtower’s disrespect for this Court’s discovery orders.’

3 Watchtower argues that discovery sanctions should not be used to put the moving party in a better
position than he or she would have occupied had the discovery been provided. (Opposition at pp. 1, 11.)
Defendant claims Plaintiff cannot possibly win this case, so a terminating sanction would necessarily award
Plaintiff a windfall. Watchtower’s position is unbelievable. Watchtower did not demurrer. Watchtower did not
file a motion for summary judgment / adjudication contesting the viability of Plaintiff’s negligence claims.
Watchtower did file a motion for summary adjudication of Plaintiff’s claims based on ratification, and the motion
was denied. Watchtower’s contention that Plaintiff’s claim is doomed is wholly unjustifiable and should be

afforded no weight.
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1. Documents relating to childhood sexual abuse

Complaints of molestation known to Watchtower prior to 1986 are relevant to
establishing the parameters of the duty of care owed by Watchtower. See Doe v. U.S.
Swimming, Inc. (2011) 200 Cal.App.4th 1424, 1428 (plaintiff arguing “[1]Jogically, the higher
incidence of prior wrongful conduct . . . the more care that should be devoted to the problem”
by the defendant.) Such evidence is necessary to combat the expert Watchtower paid to opine
that it had little knowledge about sexual abuse prior to 1986, and in light of that low amount of
knowledge, offered superlative educational programs. The information is also necessary to
defeat Watchtower’s putative statute of limitations defense. See Santillan v. Roman Catholic
Bishop of Fresno (2012) 202 Cal.App.4th 708, 718 fn. 6 (for purposes of Code of Civil
Procedure § 340.1(b)(2), a defendant’s “knowledge must then be evaluated by the standard of
either a reasonable person of ordinary intelligence, or of a person who has ‘superior,” or
specialized knowledge that would pertain to his evaluation of the facts he has acquired.”)

Complaints of sexual abuse known to Watchtower before and after 1986 are vital to
establishing whether either Defendant is liable for punitive damages by acting with malice (See
Cal. Civ. Code § 3294(b)) or ratifying the abuse. See McChristian v. Popkin (1946) 75
Cal.App.2d 249, 256 (failure to discharge agent despite knowledge of unfitness may make
principle liable in punitive damages through ratification.) Such evidence is also necessary to
establish the amount of a punitive damage award. See Johnson v. Ford Motor Co. (2005) 35
Cal.4th 1191, 1201 (degree of reprehensibility of defendant’s conduct is an important factor in
considering the measure of punitive damages); Boeken v. Phillip Morris, Inc. (2005) 127
Cal.App.4th 1640, 1691 (““a recidivist may be punished more severely than a first offender, so
long as ‘the conduct in question replicates the prior transgressions’”); Bullock v. Phillip Morris

USA, Inc. (2011) 198 Cal.App.4th 543, 560 (“[bly placing the defendant's conduct on one
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occasion into the context of a business practice or policy, an individual plaintiff can demonstrate
that the conduct toward him or her was more blameworthy and warrants a stronger penalty to
deter continued or repeated conduct of the same nature.”)

Complaints of childhood sexual abuse known to Watchtower after 1986 are relevant to
Plaintiff’s ratification claim. Such complaints help explain the development and deficiencies of
the corporate policies that were utilized to ratify the abuse of Plaintiff. Post 1986 complaints
give context to Watchtower’s actions after that date regarding Campos, and are also relevant in
assessing the quality of Defendants’ knowing acceptance of Campos’ actions. Documents
showing Watchtower’s tendency of protecting child molesters after 1986 tends to prove it did so
with Campos. See Greenfield v. Spectrum Investment Corporation (1985) 174 Cal.App.3d 111,
120 (covering-up evidence of employee’s misconduct can show ratification)

2. Testimony of Gerrit Losch

Losch has been a member of the Governing Body since 1994. The Governing Body
reviews and approves policy within the organization. Evidence from Losch regarding the
formulation and approval of policy regarding molestation, why the policies were created or
altered, and the Governing Body’s knowledge of the likelihood that such policies would result
in the protection of molesters in the organization is relevant to Plaintiff’s ratification theory.
Also, as a managing agent of Watchtower, Losch’s actions may form the basis of an award of
punitive damages against Defendant. Cal. Civ. Code § 3294(b). Evidence of Losch’s
knowledge of the prevalence of molestation in the organization, his role in formulating policy,
and his knowledge of the tendency of those policies to protect molesters at the expense of
children, are necessary to determining watchtower’s liability for, and the measure of, punitive

damages.
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III. MONETARY SANCTIONS

As a pre-requisite to this motion, Plaintiff was required to establish that Losch did not
appear for his deposition. Watchtower and Losch have repeatedly argued that because Losch is
a resident of New York, he cannot be compelled to attend a deposition in California. Thus, the
deposition was noticed by Plaintiff to occur, and ordered by this Court to occur, in New York.
If Plaintiff had attempted to make a record of Losch’s non-appearance in California, Losch
undoubtedly would have revived his argument that the deposition was improperly taken outside
of Losch’s home state. In light of this certainty, Plaintiff reasonably elected to proceed as
ordered and take both depositions in New York. Thus, Losch, who did not appear for the
deposition, is the reason the trip to New York was necessary.

Regardless, the PMQs did not produce the documents requested by Plaintiff relating to
other molesters, nor did the PMQs produce un-redacted policy documents requested by
Plaintiff. As a result, Watchtower violated this Court’s discovery orders with respect to both the
deposition of the PMQ and Losch. It is absolutely appropriate that Plaintiff’s Counsel be
reimbursed for the entire cost of the trip to New York, and the time spent attempting to enforce
the discovery orders.

IV.  CONCLUSION

For the foregoing reasons, this Court should grant Plaintiff’s motion and award

terminating and monetary sanctions.

Respectfully Submitted,

oYy

Dated: April 25, 2014 -~ >
Devin M. SiOmy/
Attorney for Plaintif
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Lopez v. Defendant Doe 1, Linda Vista Church, et al.
San Diego County Superior Court Case No: 37-2012-00099849-CU-PO-CTL

I, Lisa E. Maynes, am employed in the city and county of San Diego, State of California.
I am over the age of 18 and not a party to the action; my business address is 12555 High Bluff
Drive, Suite 260, San Diego, CA 92130.

On April 25, 2014, I caused to be served:

PLAINTIFF’S REPLY BRIEF TO DEFENDANT WATCHTOWER BIBLE AND
TRACT SOCIETY OF NEW YORK, INC.’S OPPOSITION TO PLAINTIFF’S MOTION
FOR SANCTIONS, INCLUDING TERMINATING SANCTIONS AND MONETARY
SANCTIONS IN THE AMOUNT OF $37,799.21, AGAINST WATCHTOWER BIBLE
AND TRACT SOCIETY OF NEW YORK, INC.

DECLARATION OF DEVIN M. STOREY, ESQ. IN SUPPORT OF PLAINTIFF’S
REPLY BRIEF TO DEFENDANT WATCHTOWER BIBLE AND TRACT SOCIETY
OF NEW YORK, INC.’S OPPOSITION TO PLAINTIFF’S MOTION FOR
SANCTIONS, INCLUDING TERMINATING SANCTIONS AND MONETARY
SANCTIONS IN THE AMOUNT OF $37,799.21, AGAINST WATCHTOWER BIBLE
AND TRACT SOCIETY OF NEW YORK, INC.

in this action by placing a true and correct copy of said documents(s) in sealed envelopes
addressed as follows:

SEE ATTACHED SERVICE LIST

(BY MAIL) I am readily familiar with the firm’s practice of collection and processing
correspondence for mailing. Under that practice it would be deposited with the
U.S. Postal Service on that same day with postage thereon fully prepaid at San
Diego, California, in the ordinary course of business. 1 am aware that on
motion of the party served, service is presumed invalid if postal cancellation
date or postage meter date is more than one day after date of deposit for
mailing in affidavit.

XX (BY PERSONAL SERVICE) By causing to be delivered by hand to the offices of the
addressee(s) on the date listed above.

(BY OVERNIGHT DELIVERY - FEDERAL EXPRESS) I enclosed the documents in
an envelope or package provided by an Federal Express and addressed to the
persons at the addresses listed below. I placed the envelope or package for
collection and overnight delivery at an office of a regularly utilized drop box for
Federal Express.

1
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XX (BY E-MAIL OR ELECTRONIC TRANSMISSION) Based on a court order or an
agreement of the party to accept service by e-mail or electronic transmission, I
caused the documents to be sent to the persons at the email address listed
below. I did not receive, within a reasonable time after the transmission, any
electronic messages or other indication that the transmissions were
unsuccessful.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

s a . ; {.

Dated: April 25, 2014 D>~ . KL\
Lisa E. Maynes X,
\I
\\\_,j
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SERVICE LIST

Rocky K. Copley, Esq.

Law Office of Rocky K. Copley

225 Broadway, Suite 2100

San Diego, CA 92101

Tel: 619232-3131

Fax: 619-232-1690

email: rkcopley@rkc-rocklaw.com

Attorney for Defendant

Doe 2, Supervisory Organization, Watchtower Bible and Tract Society of New York, Inc.

James M. McCabe, Esq.

The McCabe Law Firm, APC

4817 Santa Monica Avenue, Suite B
San Diego, CA 92107

Tel: 619-224-2848

Fax: 619-224-0089

email: jim@mccabelaw.net
Attorneys for Defendant

Doe 1, Linda Vista Church

Calvin A. Rouse, Esq. (** By email)

Watchtower Bible & Tract Society of New York, Inc.

Legal Department

100 Watchtower Drive

Patterson, NY 12563-90204

Tel: 845-306-0700 x 46760

email: crouse@jw.org

Co-Counsel for Defendant

Doe 2, Supervisory Organization, Watchtower Bible and Tract Society of New York, Inc.
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IRWIN M. ZALKIN, ESQ. (#89957)
DEVIN M. STOREY, ESQ. (#234271)
LISA J. GARY, ESQ. (#272936)
ALEXANDER S. ZALKIN, ESQ. (#280813)
The Zalkin Law Firm, P.C.
12555 High Bluff Drive, Suite 260
San Diego, CA 92130
Tel: 858-259-3011
Fax: 858-259-3015
Email; Irwin@zalkin.com
dms@zalkin.com
lisa@zalkin.com
alex @zalkin.com

Attorneys for Plaintiff

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN DIEGO

Jose Lopez, Individually, Case No: 37-2012-00099849-CU-PO-CTL
DECLARATION OF DEVIN M.
STOREY, ESQ. IN SUPPORT OF
PLAINTIFEF’S REPLY BRIEF TO
DEFENDANT WATCHTOWER
BIBLE AND TRACT SOCIETY OF
NEW YORK, INC.’S OPPOSITION TO
PLAINTIFF’S MOTION FOR
SANCTIONS, INCLUDING

Plaintiff,

Defendant Doe 1, Linda Vista Church;

Defendant Doe 2, Supervisory
Organization; Defendant Doe 3,
Perpetrator; and Does 4 through 100,

TERMINATING SANCTIONS AND
MONETARY SANCTIONS IN THE
AMOUNT OF $37,799.21, AGAINST

WATCHTOWER BIBLE AND TRACT
SOCIETY OF NEW YORK, INC.

inclusive,
Defendants.

Date: May 2, 2014

Time: 8:30 a.m.

Dept: 65

Judge: Hon. Joan M. Lewis
Trial Date: 6-27-14

“IMAGED FILE”
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I, Devin M. Storey, based upon my personal knowledge declare as follows:
1. I am an attorney duly licensed to practice law in the State of California. I am employed
with The Zalkin Law Firm, P.C. I am counsel of record for Plaintiff Jose Lopez, herein.
2. On March 31, 2014 and April 1, 2014, Richard Ashe testified in his capacity as
Watchtower’s Person Most Qualified. During the deposition, Mr. Ashe explained how
documents responsive to Plaintiff’s request for documents are maintained by Watchtower using
a computer program called SharePoint.
3. Following the deposition of Richard Ashe, Irwin Zalkin and I consulted with Rafig
Wayani, an expert witness with expertise dealing with SharePoint. Mr. Wayani provided a
declaration regarding the possibility of extracted the requested documents from Watchtower’s
system.
4. Attached as Exhibit 51 is a true and correct copy of the declaration of Rafiq Wayani,
executed on April 21, 2014.
5. Attached as Exhibit 52 is a true and correct copy of pages 1, 2, 3, 4, 44, 45, 46, 102, 103,
129, 130, and 139-148 of the deposition of Richard Ashe taken on March 31, 2014.
6. Attached as Exhibit 53 is a true and correct copy of pages 1, 2, 3, and 129-145 of the
deposition of Richard Ashe taken on April 1, 2014.
e Attached as Exhibit 54 is a true and correct copy of the deposition of Gerrit Losch,
whose non-appearance was taken on April 2, 2014.

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct.

Executed this 25 day of April, 2014, at San Diego, California.

Devin M. Store

S—
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IRWIN M. ZALKIN, ESQ. (#89957)
DEVIN M. STOREY, ESQ. (#234271)
LISA J. GARY, ESQ. (#272936)
ALEXANDER S. ZALKIN, ESQ. (#280813)
The Zalkin Law Firm, P.C.
12555 High Bluff Drive, Suite 260
San Diego, CA 92130
Tel: 858-259-3011
Fax: 858-259-3015
Email: Irwin@zalkin.com
dms @zalkin.com
lisa@zalkin.com
alex @zalkin.com

Attorneys for Plaintiff

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF SAN DIEGO

Jose Lopez, Individually,

Plaintiff,

Defendant Doe 1, Linda Vista Church;
Defendant Doe 2, Supervisory
Organization; Defendant Doe 3,
Perpetrator; and Does 4 through 100,
inclusive,

Defendants.

|

Case No: 37-2012-0099849-CU-PO-CTL

DECLARATION OF RAFIQ WAYANI
IN SUPPORT OF PLAINTIFE’S
MOTION FOR SANCTIONS
INCLUDING TERMINATING
SANCTIONS AND MONETARY
SANCTIONS IN THE AMOUNT OF
$37,799.21, AGAINST WATCHTOWER
BIBLE AND TRACT SOCIETY OF
NEW YORK, INC., FOR FAILURE TO
COMPLY WITH THIS COURT’S
ORDER

Date: 5-2-2014
Time: 8:30 a.m.
Dept: 65

Judge: Joan M. Lewis
Trial: 6-27-14

IMAGED FILE
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I, Rafiq Wayani, declare that:

If called to testify I can and would testify to the following upon my own personal
knowledge that:
1. For nearly 30 years I have made a career in the roles of Systems Architect, Software
Engineer, Database Administrator, and IT Project Manager, I have built a world of IT knowledge
to provide expert I'T consulting to virtually any organization: Fortune 500 corporation, SMB,
hospital, academic institution, government agency, or military entity.
2. I am a principal with RTC Group, LLC in San Diego, California. RTC Group delivers
customized IT training solutions that position enterprises to resolve mission-critical operational
issues, and upgrade staff so that they can be productive immediately. I specialize in delivering
live on-site or virtual training with extensive hands-on content so staff can keep up with demand
to allow organizations to recoups maximum ROI from their technology investments.
B I am a Microsoft Certified Systems Engineer (MCSE), a Microsoft Certified Solutions
Developer (MCSD) which includes development of Microsoft SharePoint solutions. Iam a
Microsoft Certified Database Administrator (MCDBA) which includes Microsoft SharePoint
database management. I am a Microsoft Certified Trainer (MCT) and provide training on the
use of Microsoft SharePoint.
4. I have the following specialties: I am an Authorized Trainer in these certification
programs: CCNA, Cisco ICND 1, Cisco ICND 2, MCSE, MCSD, MCDBA, RHCSA, RHCSE,
Oracle Certified Professional (OCP), Oracle DBA, Oracle Developer, Oracle Fusion
Middleware, SQL Server BI, Oracle BI, DB2 Developer, DB2 DBA, Sybase DBA, Microsoft
Hyper-V, Microsoft SCVMM, Microsoft SCDPM, Microsoft SCOM, Microsoft SCCM,
Microsoft SCOrch, COMPTIA A+, COMPTIA Network+, COMPTIA Server+, COMPTIA

Cloud+, COMPTIA Mobility+, COMPTIA Project+, COMPTIA Linux+, Java IIS, MS Internet

' 2
DECLARATION OF RAFIQ WAYANI IN SUPPORT OF PLAINTIFF’S MOTION FOR SANCTIONS

INCLUDING TERMINATING SANCTIONS AND MONETARY SANCTIONS IN THE AMOUNT OF
$37,799.21, AGAINST WATCHTOWER BIBLE AND TRACT SOCIETY OF NEW YORK, INC., FOR
FAILURE TO COMPLY WITH THIS COURT’S ORDER




O 0 N N B

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Information Services, MS Exchange, MS SharePoint, HTMLS / CSS3, JQuery, MS SSAS, MS
SSRS. I provide grey market training to become a certified VMware Engineer.

5. I have been asked to consult with The Zalkin Law Firm, P.C. regarding the ability to
retrieve a certain set of documents that have been digitally imaged, and reside in an electronic
filing system managed through Microsoft SharePoint (“SharePoint”). My understanding is that
these documents were scanned using optical character recognition (“OCR”) software which
allows for text content search capability.

6. My understanding is that the universe of information being sought is defined in the
attached Notice of Taking Deposition of Person Most Qualified to Testify on Behalf of Defendant
Watchtower Bible And Tract Society of New York, Inc. with Documents Required-Videorecorded
For Use At Trial (Exhibit 1 to this Declaration) specifically those documents requested in items
Nos. 4,5,6,7,11, 12 and 13 of the included document production request.

7. I have been advised that the person most qualified (“PMQ”) from the Watchtower Bible
and Tract Society of New York, Inc. regarding these document requests has testified that these
documents have been scanned and OCR’d. The imaged files now reside in an electronic version
of the congregation file which mirrors the hard copy files of that congregation. There are
approximately 14, 000 congregations of the Jehovah’s Witnesses in the United States managed
by SharePoint. Tassume that not every congregation will have the type of records being sought
here. These electronic files have been tagged “Do Not Destroy” similarly to how they were
tagged in the hard copy file. I have been advised that the PMQ has testified that the only way to
search these electronic files through SharePoint is to scroll page by page of every imaged
document in the congregation file to manually identify each document responsive to the
requested data. The PMQ stated that this process would take the equivalent of 20 years of man

hours to perform.
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8. I have been asked by The Zalkin Law Firm to determine if there is not a more efficient
way to retrieve the requested data and if our firm can do that. Our firm can certainly do the
work. The best way for me to answer how long and at what cost is for me to be allowed the
necessary access to the database system to perform a thorough evaluation. However, in general
there are at least 2 recommendations I can make for how data stored in SharePoint can be
retrieved quickly and efficiently.

9. Any software that is written by any vendor usually has many methods of accessing its
data. Some of those methods include: 1) the data is stored in a proprietary database only
accessible by the software; 2) the data is encrypted and stored on the Filesystem accessible only
by the software; and 3) data is stored in a database and is accessible by anyone who is given the
proper permission.

10. In the case of SharePoint, the software is written by Microsoft and the database that is
used to store the data within SharePoint is called Microsoft SQL Server. Both the collaboration
system, SharePoint, and the database, SQL Server, that is used to store the SharePoint data are
systems that are developed and sold by Microsoft. As a result, Microsoft has allowed developers
that have proper permission and know-how to gain access to the SharePoint data that is stored in
SQL Server to be extracted in a much more automated manner.

11. This method of data extraction, and possible manipulation, would not require manually
going through all of the data elements within SharePoint but rather use programming techniques
to extract the data that is needed. This automated method of data extraction can be completed in
one of two ways, either purchase a tool that is designed to extract data from SharePoint or write
the necessary code yourself to extract the data from SharePoint.

"

"
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12.  Based upon my knowledge and experience with Microsoft SharePoint and Microsoft
SQL Server Iwould estimate that the time required to extract the data sought in this case, by
either of these methods, could take as little as two days to as long as two months. Of course,
these are merely estimates and would depend on how organized the data is. We would know that
once we have an opportunity to access the system. The reader should be aware that a
knowledgeable technician or system administrator can manipulate the system and data such that
it could be made very difficult to extract the data if they so desired.
13. If permitted to, our firm is prepared to conduct the evaluation which would include an
estimate of the time it would take to retrieve this data, and an estimate of the cost.

I declare under the penalty of perjury of the State of California that the foregoing is true
and correct to the best of my knowledge and belief.

Executed this 21 day of April, 2014, in San Diego, California.

Raflg \Wayanl
Rafiqg Wayani
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SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SAN DIEGO

JOSE LOPEZ, individually
Plaintiff,

Index No.
37-2012-00099849 -
CU-PO-CTL

-V -

DEFENDANT DOE 1, Linda Vista Church
DEFENDANT DOE 2, Supervisory
Organization; DEFENDANT DOE 3,
Perpetrator; and Does 4 through 100,
inclusive,

Defendants.

VOLUME I
DEPOSITION OF

RICHARD ASHE
BROOKLYN, NEW YORK

MARCH 31, 2014

ATKINSON-BAKER, INC.
COURT REPORTERS
(800) 288-3376
WWwW.depo.com

REPORTED BY: LA VERNE HAIRSTON
FILE# A803782
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R. ASHE
A p p e ar an<c e s:

ZALKIN LAW FIRM, P.C.
Attorneys for Plaintiff

12555 High Bluff Drive - Suite
SAN DIEGO, CALIFORNIA 92130
BY: IRWIN M. ZALKIN, ESQ.

DEVIN M. STOREY, ESQ.

LAW FIRM OF ROCKY COPLEY
Attorneys for Defendant
DOE 2, SUPERVISORY ORGANIZATION
WATCHTOWER BIBLE and
TRACT SOCIETY OF NEW YORK, INC.

225 Broadway - Suite 2100
San Diego, California 92101
BY: ROCKY K. COPLEY, ESQ.

THE MCCABE LAW FIRM, APC
Attorneys for Defendant
DOE 1, LINDA VISTA CHURCH

4817 Monica Avenue - Suite B
San Diego, California 92107
BY: JAMES M. MCCABE, ESQ.

CALVIN A. ROUSE, ESQ.
WATCHTOWER BIBLE & TRACT SOCIETY OF
NEW YORK, INC.
Attorneys for Defendant
DOE 2, SUPERVISORY ORGANIZATION
WATCHTOWER BIBLE and
TRACT SOCIETY OF NEW YORK INC.
100 Watchtower Drive
Patterson, New York 12563
BY: CALVIN A. ROUSE, ESQ.

ALSO PRESENT: MARIO MORENO
JOSE RIVERA, VIDEOGRAPH
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R. ASHE

VIDEOGRAPHER: This is tape
number one of the videotape
deposition of Richard Ashe in the
matter of Jose Lopez individually,
plaintiff verses Defendant L1,

Linda Vista Chﬁrch and all
defendants.

The Superior Court of the State
of California, County of San Diego,
case number 37201200099849CDPOCTL.

This deposition is being held
at the Best Western Arena Hotel in
Brooklyn New York, March 31, 2014 at
approximately 10:21 a.m.

My name 1is Jose Rivera from the
firm Atkinson Baker Inc., and I am
the video specialist. The court
reporter 1s La Verne Halrston,
associated with Atkinson Baker Inc.,
located in Glendale California.

For the record, will counsel
please introduce themselves.

MR. ZALKIN: Irwin Zalkin for

the plaintiff.
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R. ASHE

MR. STOREY: Devin Storey, also
for the plaintiff.

MR. COPLEY: Rocky Copley on
behalf of Watchtower Bible Tract of
New York.

MR. ROUSE: Calvin Rouse on
behalf of Watchtower.

MR. MORENO: Mario Moreno,
client representative on behalf of
Watchtower.

MR. MCCABE: James McCabe on
behalf of Linda Vista.

VIDEOGRAPHER: Now, would the
court reporter please swear in the
witness.

COURT REPORTER: Raise your

right hand.

VIDEOGRAPHER: You may proceed.
Q. Good morning, my name 1is
Irwin Zalkin. I'm with the California law
firm. And as you probably know, we represent

Jose Lopez in this litigation.
Mr. Ashe, would you please state

your full name for the record.
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R. ASHE
cannot open a blue envelope; is that correct?

A, That's correct. The reason it's 1in
the blue envelope is to distinguish it as
being confidential or sensitive information
we wouldn't want our sisters having to be
exposed to.

Q. And so this person would open 1it,
and do what with 1t?

A. They would take it out, check it
over to make sure that all the information
has been provided and if it has, they would
give it to the section desk man.

Q. And what is the section deskman do
with 1t?

A. He'll look it over to see one, that
there has been a scriptural reason for
disfellowshipped. Meaning, it was a
scriptural offense and two, he will take a
look in it to make sure it was established by
the scriptural standard of evidence, either
confession or two witness and then 1if
everything is in order from a scriptural
perspective, then he will stamp that, and it

would go over to the congregation file.

Page
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R. ASHE

Q. And do all special blue envelopes go
to the Service Department?

A. Yes.

Q. And you said he would stamp it and
then what, it goes into that file or does
somebody else then look at 1it?

A. No, it would be go back to the
section secretary and he will put it into the
congregation file.

Q. Was there a time when these

documents began to be scanned electronically?

A Yes.

Q. And when was that?

A. Three years ago.

Q. And have these been scanned
retrospectively as well? In other words

these documents that were received prior to
three years ago, have they been scanned or

are they in the process of being scan?

MR. COPLEY: Objection, vague.
A Yes.

MR. COPLEY: Also compound.

MR. ZALKIN: Pardon me?

MR. COPLEY: I'm just stating

Page
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R. ASHE
something for the record.

Q. And so in addition to the physical
document being placed in a congregation's
file, there is a electronic version of that
document now; where does that go?

A. It's stored electronically.

Q. And is it stored in some sort of a
file electronic file?

A. It's still associated with the
congregation file.

Q. But there is an electron version of
that now?

A . Yes, sir.

Q. Other than disfellowshipped records,
are there other types of records that the
Service Department receives associated with

the activities of congregation members?

A. Other than the S777?
Q. Yes.
A. Reporting on specific individuals

only if the congregation elders write about a
matter pertaining to an individual perhaps
wanting to know about scriptural freedom to

remarry or an adulterous matter or bigamist
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R. ASHE

Q. And how did they learn of the appeal
committee, their thoughts; how did they learn
of that?

A. It's discussed between the appeal
committee and judicial committee.

Q. And what happened with the letter
from the appeal committee under the scenario
where they are disagreeing with the actions
of the original judicial committee? What

happens to that letter?

MR. ROUSE: Objection,
relevance. First amendment issues.

MR. COPLEY: Also overbroad,
vague and ambiguous, and I'll join in

that objection.

A. Once the letter is received by the
Service Department and after it's been
considered, it would be filed along with the
S77 in the congregation file.

Q. And as of 2002, were those letters

scanned as well?

MR. ROUSE: Objection.
A. Not in 2002.
Q. Is there some point in time where
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R. ASHE

those letters

MR. ROUSE:
vague. It's
fishing expedition
what because there
this case. We are
field here and the

violations

would start to be
Objection.

irrelevant.

scanned?

This 1is
Its just a
for I don't know
was no appeal in
going way afar a

first amendment

I talked about.

MR. COPLEY: I join.
Q. Were those letters scanned at
some -~
MR. COPLEY: Objection, lacks
foundation, speculation.
A. Scanning of our files did not occur

until around 2011.

Q. Has

been scanned --

historical files,

such as what's

MR. COPLEY: Such as
these (indicating) been scanned?
MR. ZALKIN: Yes.
Q. These letters that we've just been
talking about appeal committee letters?
A. Yes.
Q. And are those then stored in the
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they came in.
Q. And what would
with the report once t

report?

A. They would rev
case and review whethe
to the facts of the ca

scripturally to serve

capacity. Especially

years, if it was more
Q. And then what
physical documents or
A. They would go
file.
0. Have those doc
scanned at this point?
MR. COPLEY:

foundation,
A. Yes,
Q. And there woul

versions would be put

file of the congregation?
A. That's correct.
Q. Do you know who did the actual

speculation,

they have.

ASHE

the service desk do

hey received the
of the

iew the facts

r this individual, due

se, would still qualify
in an appointed

if it had not been many
recent times.

would they do with the
documents themselves?
in the congressional

uments since been

Objection, lacks
overbroad.
scanned

d be —-- the

into the electronic
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R. ASHE
, what department?

The Service Department did.

Mr. Zalkin, Jjust to clarify too, you
mentioned what prompted it, the letter 1is
what prompted it because we ask the elders to

look at these situations and send a report
in.

Q. Okay. Have you heard of something
called special shepherding arrangement 1list?
A. Special shepherding arrangement

list?
Q. Yes.
A. No. In what context, Mr. Zalkin?
Q. In the context of recordkeeping,
program?
A No, I haven't.
Mr. Zalkin, would you like Exhibit 3
back?
Q. Yes, that's fine.
(Whereupon, a letter was marked as
Exhibit 4, for identification, as of
this date.)
Q. I'll show you what I will mark as
Exhibit 4. Exhibit 4 is the July 20, 1998
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someone in the BBC or where he's got his
information.
Q. Have you brought any records with

you in response to the notice that we've

requested, documents

be produced

A. I have not. No, sir.
MR. COPLEY: We have
A. I take that back.

VIDEOGRAPHER:

p.-m. and we are

?

some .

The time is 2:36

going off the record.

(Whereupon a short br

taken.

VIDEOGRAPHER:

eak was

The time is 2:44

p.m., and we're back on the record.

MR. ZALKIN: So Mario

number one, right? Mario g

corporate administrative of

Watchtower?

MR. COPLEY: That's n

if I recall, and he's got n

number 9 and then 24 to 30.

MR. ZALKIN: I'm just

understand the

scope of tha

got

ot the

umber one,

umber 2,

trying to

t. Is he

going to be speaking to the roles of
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Watchtower's counsel a package, some records,

and it's my understanding these are the only

R. ASHE
the different individuals, the
groups, the sort of hierarchy, the
strata within the organization? Is
that something Mario is going to
discuss?

MR. COPLEY: That's my
understanding based on how you phrase
this, yes. It just says a corporate
administrative structure and so
you're going to go through --

MR. ZALKIN: Well, here is my
dilemma -- so you're going to talk
about the roles of an overseer, the
role of elders, the role of
ministers?

MR. MORENO: We are talking
about the governing body.

(Whereupon, a discussion was held
off the record.)

MR. ZALKIN: So, let's go back
on the record.

0. So I have been handed by
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R. ASHE

MR. COPLEY: No, we have
additional records, but you already
have them, and that's why we had
served the response to the document
request in this depo. If you want --
the books, you know, we've produced.
You got all of this stuff.

MR. ZALKIN: Well, yes, I have
bits and pieces and redactions, and
that sort of thing, that's why we
have requested that documents be
produced by the person most qualified
to respond to these topic areas, so
that we have records that are
complete and accurate, that are not
redacted.

There i1s no court order
permitting redactions in this case.
There 1s no protective order that
permits redaction in this case. You
never requested one in this case, so
that's what the purpose of this 1is,

noticing this deposition and
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requesting these documents was to get
these documents.

With that, is this what I am
getting, this response to request
number 2872

MR. COPLEY: If you would like,
we got the school outlines. We got

several hundred pages here of

documents. I don't know -- we're
ready to produce. If you don't want
them --

MR. ZALKIN: Tell me what

you're going to produce, and I will
look and see what they are.

MR. COPLEY: Here they are.

MR. ZALKIN: So why don't we
take a few minutes and go off the
record while I take a look at these
documents.

VIDEOGRAPHER: The time is
2:51, and we are going off the
record.

(Where upon a short break was

taken.)
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VIDEOGRAPHER: The time is 2:55
p.m. and we are back on the record.

MR. ZALKIN: So we've had a
chance to review the other documents
that you have here, that you're
willing to produce, that you have in
fact produced with the redactions.

MR. COPLEY: Correct.

MR. ZALKIN: And it's your
position yvou're not going to produce
anything more or different?

MR. COPLEY: All the documents
are going to be redacted. We stand
by the redactions, whether we
produced them before. Even 1if we
produced them today, we'll be
producing them in redacted format,
sSO.

MR. ZALKIN: Documents
responsive to request number 28, you
handed me five pages of documents,
and these are documents that
Mr. Moreno will be discussing as part

of his testimony as the person who's
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most qualified on the topics
associated with the governing body:
is that correct?
MR. COPLEY: Correct.

Q. Mr. Ashe, what efforts have you made
to obtain the documents that were prepared,
the reports that were submitted in response
to the March, 1997 letter by members of the
bodies of elders of the congregations of the
United States?

A. I'm sorry, I missed your guestion?

Q. What efforts have you made to
produce today the documents we requested, the
reports that were prepared in response to the
March, 1997 letter?

A. Honestly, Mr. Zalkin, the efforts
that we've made up to this point 1s Jjust
trying to figure out how on earth we can ever
do that in our filing system. You're talking
about 14,400 congregations and over 3,000,000
documents have been scanned in that would
have to be searched. There is no hard copy
anymore or just looking up on the computer

screen and open up and see what you're
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R. ASHE
looking for. It would be labor intensive.

It would take years to do that.

Q. The documents that were scanned,
were they -- do you know what OCR is?

A Yes

Q. Were they OCR'd?

A Yes

Q. What search efforts have you made

using the OCR technology to find those
records?

A. In looking at our search methods,
it's not as if you can look up child abuse.
In searching these documents all of the
offenses, if you would, that would be
involved in child abuse -- again we go back
to what 1is scripturally designated as. If it
involved, you know, something to do with the
genitals. It's pornia according to what the
bible says, fornication. And so it's listed
as pornia. If it's some other form, 1t maybe
brazen conduct, loose conduct. It maybe
gross uncleanliness.

So it's not as if you can punch in

child abuse and even if you did, you'd get
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every one of the documents that have any
mention of a child or of some kind of abuse,
alcohol abuse, spousal abuse, elder abuse,
whatever 1t would be and try to filter down
through those things, we've been unsuccessful
in trying to do that, Mr. Zalkin.

Q. So you actually searched "pornia"
and you haven't been able to pull up
documents for referring to pornia?

A. We can pull thousands of documents,
but it has to do adultery or any kind of
sexual immorality between adults. It's all
inclusive.

Q. Who in your organization has been

doing that, undertaking that effort?

A. It's been done on a number of
different levels. Primarily within the
Service Department. You know any of the

deskmen looking through these things would
come up with the same thing.

Q. And you haven't found a single
document?

A. I can't say they haven't found a

single document. There maybe once here and
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there but even there, 1if they found one that
said pornia, the question comes up if it's
dealing with child abuse. It goes back to
what we said earlier. The child abuse may
have been an 18 or 19-yvear-old with a
loe-year-0ld, had consensual sex and depending
on the state where it took place, was 1t
viewed as child abuse there or are we going
by California law for child abuse. We're
unclear.

Q. So you have not a single document
that you feel you could produce 1in response
to that gquestion today.

MR. COPLEY: Objection, asked
and answered.

Q. Is that the case?

A. I don't have anything to bring to
you, sir.

Q. So, do you have the name of the
individuals who have been conducting this
search?

A. Honestly, 1t's probably numerous
brothers in the Service Department. Have we

dedicated a team to look into this, no, sir
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R. ASHE
we haven't.
Q. Does the Service Department have to

approve an application by a pioneer?

A. No.

Q. Did it at sometime have to do that?

A. It did at one time.

Q. And when did that change?

A. I couldn't say definitively. I just
can't say definitely. It was 1in recent
times.

Q. And why did that change?

A. It was simplification.

Q. What records regarding the

appointment of an elder are maintained by the
Service Department?
MR. COPLEY: Objection, vague
as in time.

A. Is there a particular time,
Mr. Zalkin?

Q. Let's talk about 1986 and if that's
changed in any way.

A . The form that's submitted for
appointment for elders and ministerial

service and would be reviewed by the Service
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R. ASHE
RICHARD A S HE,.
the witness herein, having been first duly
sworn by a Notary Public of the State of New
York, was examined and testified as
follows:
EXAMINATION BY
MR. ZALKIN:
Q. State your name for the record,
please.
A. Richard Ashe.
Q. State your address for the record,
please.

A. 2891 Route 22, Patterson, New York
12563.
VIDEOGRAPHER: The time is
10:15 a.m., April 1, 2014. This is
tape number one, volume two in the

continue video deposition,

Mr. Richard Ashe. Good mormning,

Mr. Ashe.

A. Good morning.

Q. We're back at it again this morning.
A. Yes, sir.

Q. And I just, I want to the clarify a
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Looking at, figuring out what his history is?

A. We have the name.

Q0. And what does that do?

A. That allows us to look him up in the
congregation file. We have the name and we
have the congregation we can locate
correspondence that we have on that
individual.

MR. ZALKIN: I don't have
anything further, Thank you.

MR. COPLEY: We are going to
have some questions, not many. Maybe
we can take a short break and come
back and ask our gquestions.

VIDEOGRAPHER: The time is 2:49
p.m. We are going off the record.

(Whereupon a short break was
taken.)

VIDEOGRAPHER: The time is 3:02
p.m. we are back on the record.

EXAMINATION BY
MR. MCCABE:
0. Mr. Ashe, I have just a few

follow-up guestions on the topic that we
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covered yesterday.

Let me ask you this way, are there
any extra elders who work in the Service
Department for the U.S. branch that do not
have any assignments?

A, No, sir. Everyone has an
assignment.

Q. Well, how many gqualified elders are
there who are available to search the
congregation files for documentation that
Judge Lewis may have ordered Watchtower to
produce in this case?

A, We have 36 service desks that we
have access to that information and if you
include the secretaries, that would be 72.

Q. And how many hours a day do these
qualified elders currently work?

A, Everyone works an eight hour day.

Some choose to work longer, sometimes ten

hours depending on the workload it seems to

be the case.
Q. How many days a week do they work?
A. We typically have a five day

workweek, but it's not unusual for the
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brothers to come in on the weekends and work
as well.

0. And you explained to us yesterday
these people working at the service desk are
there to give spiritual advice and guidance
to congregation members and elders and people
who may contact you?

A. That's correct. They are kind of
the linked between the branch office and the
congregation in the field.

Q. So if you were to assign every
person manning the service desk to the task
of searching the congregation on files in
order to comply with Judge Lewis' order, what
would happen to the spiritual advice and
direction that would normally come from the
service desk to these congregation members
and elders, they sought, that advice?

4. Given the timeframe, they would have
to do that it would effectively shut down
their duties in the Service Department for a
considerable length of the time.

0. Let me ask this, you mentioned that

you have these documents now scanned the
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congregation file for scanning?

A. That's correct.

0. And it has its OCR, optical care
recognition system?

A. Yes, sir, that's scanning method
that's used.

0. What's the name of your scanning
system?

A, It's called "Sharepoint"” It's micro
software for file managing.

Q. Now, explain to me why couldn't you
Jjust simply type in the word child abuse and
pull up all the documents and respond to that
search and thereby comply with Judge Lewis'
order?

A. Well, let me preface that, if I may
share a point. It was never designed for the
3,000,000 documents that we scanned intoc it
at its managing force. So to put in the
words, technical terms used by computer
support, sometimes it's loopy. It's not
reliable all the time but to try and type in
a search parameter, we examine this. How can

we do this to be in compliance. There is no
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easy way to do that. You have to search
every congregation file electronically to try
and do that. And the search parameters, for
example if you type in child abuse, you're
going to get every document that has the word
child in it and every document that has the
word abuse in it.

Child abuse is not a scriptural sin,
although the actions that constitute child
abuse are. For example pornia, any kind of
immoral fornication involving the genitals,
could be brazen conduct, it could be loose
conduct, it could be uncleanliness or gross
uncleanliness according to what the
scriptures are and that's the way we
categorize.

Q. So when these responses came into
the March 14, 1997 letter, would they come in
typically using the phrase "child abuse" or
would they use scriptural definition of sin?
A. They would use a scriptural
definition of sin because that's what we go
by.

Q0. 2nd this —-- one of the terms you
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used is "pornia" sounds like pornography?
A. That is correct.
Q. But how many different sins are
covered by this scriptural term "pornia"?
A. It could be oral sex, it could be
anal sex, 1t could be vaginal sex, it could

be any number of actions or immoral conduct

that involves the genitals of another person.

C. Does it always pertain to child
molestation?
A. No. It's any sin that includes

those elements. It could be individuals who

are adults. It could be married persons. It

could be individuals of the same sex or it
can involve children.

0. How about people that are addicted
to pornography, watching pornography would
that be one scene that would follow pornia?

A, It could especially if it was an
aporic form of pornia.

Q. Like watching videos of people
having sexual relations with children, child
pornography?

A, Child pornography would be an aporic
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R. ASHE
form of pornography.

Q. So even though they haven't molested
any child if they are watching child
pornography that would fall under the
definition of pornia and so just typing in
pornia into your computer system data base
would cover all of those things?

A. Actually child pornography would
fall under gross uncleanliness, brazen
conduct, loose conduct because the genital of
another human were not involved.

Q. Why couldn't they just go through a
congregation file by congregation file and do
the search itself?

A, We have over 14,400 congregations,
and that continues to grow. So you would be
going through approximately 3,000,000
documents that are contained in 14,400 files.

Q. Now when you do a search and you
want to open a document, does it open
instantaneous or is there usually a delay or
second delay as this documents loads and
appears on the screen?

A. Yes, we have to load the document,
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R. ASHE
you have to open it, and you have to read the
contents to see if there is anything in there
that would comply with Judge Lewis' order and
even if 1t was, you have to see if it is
attorney/client privilege, if there was a
legal opinion registered with it. It gets
very complicated.

The other aspect of it I believe I
mentioned yesterday is the fact looking at
the various laws of different states because
you got to remember we are talking about all
5Z states of the United States.

Q. Fifty states and two territories?

A. Yes 50 states, two territories in.
But in looking at that you know they have a
variety of laws. What maybe considered child
abuse in one area may not be considered child
abuse in another area. We used the
California statute on the benchmark on this.
It's kind of broad.

Q. Based on your knowledge of the OCR
system, would it be possible for the Service
Department to conduct just an electronic, a

search electronically of the state and
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thereby comply and produce all the documents
that Judge Lewis' has ordered in this case?

A. As I mentioned earlier part of our
process in trying to assess the situation of
an individual if we have the person's name
and their congregation, we can look that
information up.

Q. But you can't go the other way if
you don't have their name, and you don't have
the congregation. Are you able to pull up by
search term, child molester, and get a list
of names?

A. No, we cannot do that. I mean,
technically, we cannot do that.

Q. When you say "technically," you mean
just from a technical standpoint in the sense
of technology?

A, That's correct.

Q. The technology would not permit it?

A, Right, it's not an unwillingness as
much as it is an inability.

Q. And, again, 1f you were to do this
even electronically, would you have to

basically assign every member of the service
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desk to conducting searches of the electronic
file and physically shut down the Service
Department?

A, Yes. It would take -- I can't even
guesstimate. It would take years to get that
information put together. 2And, in the mean
time, we cannot give the spiritual service
that we need to, to the congregations in the
field in helping elders and congregation
publishers and different ones that we are
responsible for.

Q. But if you did that, and you in
order to try and comply with Judge Lewis’
order, and you shut down the Service
Department, would that interfere with the

religious practices of the Jehovah Witnesses

religion?
A. It would severely hamper them, yes.
MR. COPLEY: I don't have
anymore.

EXAMINATION BY
MR. ZALKIN:
Q. Let me follow up on that. When we

were discussing with a little earlier what
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needs to be done with the files with respect
to known child molester, the one thing you
said is that those files are marked "do not
destroy;" is that correct?

A. Yes, sir.

Q. And those are marked "do not
destroy"™ and kept in the congregation's
files?

A, They are.

Q. So had someone looking for the
records relating to child molester, would
look for files that have on it a cover an
indication that says "do not destroy;" is
that right?

A, Do not destroy is a electronic tag
so they do not disappear according to
retention policy for a document.

Q. So one thing you can do is search
physical files and look for any file that
says "do not destroy®" on it?

A. But there are no physical file.
Once they were scanned all those documents
were destroved.

Q. So you can do a search for the term
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"do not destroy"?

A. You can try to do a search for do
not destroy but you'll come up with child
abuse, you'll come up with adultery, vyou'll
come up with bigamist marriage, you'll come
up with slander, fraud, murder any abhorrent
sin.

0. It's that much sin going on in the
Jehovah Witness --

MR. COPLEY: Objection,
argumentative. I'l1]l instruct you not
to answer.

MR. ZALKIN: I don't have
anything, thank you.

MR. COPLEY: Thanks. You want
to send a depo to my office, and I
will make arrangements to get him to
review it, sign and notify vyou of any
changes within 30 days and if the
original is lost, misplace, certainly
a copy can be used.

MR. ZALKIN: Yes, why don't we
do that.

How long are we talking about,
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R. ASHE
madam reporter do you think we can
get the transcript?

MR. COPLEY: We can talk to her
off the report.

MR. ZALKIN: We'll stipulate
that the original can be sent to
Mr. Copley's office, and he will make
arrangements for that to be provided
to you Mr. Ashe. You can read it and
sign it under the penalty of perjury.
Will waive any requirements,
Otherwise under the code civil
procedure of either the State of New
York or the State of California.

MR. COPLEY: Let me -- if I can
make a request, because we have
basically two days here of testimony,
can we get 45 days instead of the
typical 30? We have enough time
before trial.

MR. ZALKIN: Right. Yes we may
want to use some portion of this
sooner than that. Let's just

stipulate we can use a certified copy
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if the original is not available for
any purpose.

MR. COPLEY: That's fine. I
just want him to have 45 days to
review and prove his testimony.

MR. ZALKIN: He can have 45
days toc review and prove his
testimony.

MR. COPLEY: And I will notify
you within that same 45 day period of
any changes.

VIDEOGRAPHER: Time is 3:16
p.m. This completes the in videotape

deposition, Mr. Richard Ashe.
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ACKNOWILEDGEMENT
STATE OF NEW YORK)
:ss
COUNTY OF NEW YORK)

I, RICHARD ASHE, hereby certify that I have
read the transcript of my testimony taken
under oath on APRIL 1, 2014, that the
transcript is a true, complete and correct
record of what was asked, answered and said
during my testimony under ocath, and that the

answers on the record as given by me are true

and correct.

RICHARD ASHE
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R. ASHE
CERTTIU FTICRATE

I, LA VERNE HAIRSTON, a shorthand

reporter and Notary Public within and for

the State of New York, do hereby certify:

That the witness(es) whose testimony

is hereinbefore set forth was duly sworn by

me, and the foregoing transcript is a true

record of the testimony given by such
witness (es).

I further certify that I am not
related to any of the parties to this
action by blood or marriage, and that
in no way interested in the outcome

of this matter.

LA VERNE HAIRSTON
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SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SAN DIEGO

JOSE LOPEZ, individually
Plaintiff,

Index No.
37-2012-00099849 -
CU-PO-CTL

-V =

DEFENDANT DOE 1, Linda Vista Church
DEFENDANT DOE 2, Supervisory
Organization:; DEFENDANT DOE 3,
Perpetrator; and Does 4 through 100,
inclusive,

Defendants.

STATEMENT REGARDING
THE DEPOSITION OF

GERRIT LOSCH
BROOKLYN, NEW YORK

APRIL 2, 2014

ATKINSON-BAKER, INC.
COURT REPORTERS
(800) 288-337E¢6
WWww.depo.com
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a r a n C e S :

ZALKIN LAW FIRM, P.C.

BY:

Attorneys for Plaintiff

12555 High Bluff Drive - Suite
SAN DIEGO, CALIFORNIA 92130
IRWIN M. ZALKIN, ESQ.

DEVIN M. STOREY, ESQ.
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MR. STOREY: It's 9:20 a.m. on
April 2, 2014. We're here at the
Best Western Arena Hotel for the
deposition of Gerrit Losch as ordered
by Judge Lewis in San Diego Superior
Court.

Having given Mr. Losch 20
minutes past the appointed time of
his deposition at 9:00, I'm putting
on the record his non-appearance for
his court ordered deposition, and
that will conclude the proceedings

for today.

(Time noted 9:25 a.m.)
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r and Notary Public within and
State of New York, do hereby
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further certify that I am not
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